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i 

RAILROAD SUPPLY COMPANY j 

Appellant, j 

i 

vs. j 

ROBERT H. LUCAS, COMMISSIONER OF Il^TERNAL 

REVENUE, 

Appellee. 

APPEAL FROM THE BOARD OF TAX APPEALS 

i 

1 

APPELLANT’S BRIEF I 


STATEMENT OF THE CASE 


This case is an appeal from the Board of iTax Ap¬ 
peals. It involves the federal income tax liability of 
the appellant for the calendar years 19lfe, 1919, 
and 1920. I 

The federal income tax liability of the appellant 
for the year 1917 was determined upon the basis of 
Section 210 of the Revenue Act of 1917. jlhe ap¬ 
pellant made applications to the Commissijoner of 
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Internal Revenue for the determination of its taxes 
for the years in controversy under corresponding 
Sections 327 and 328 of the Revenue Act of 1918 on 
the ground that there were abnormalities in the ap¬ 
pellant's invested capital and income which work an 
exceptional hardship upon it if its taxes were com¬ 
puted on the basis of Section 326, but the said ap¬ 
plications were denied on January 19, 1925, as to 
1918, and on November 16, 1925, as to 1919 and 
1920. The Commissioner of Internal Revenue there¬ 
upon computed the appellant's tax liability for the 
years in controversy under Section 326 of the Revenue 
Act of 1918 and on December 14, 1925, determined 
a deficiency in the amount of $17,079.95 for the year 
1918, and on April 9, 1926, determined deficiencies 
for the year5; 1919 and 1920 in the amount of 
$13,594.71 ard $11,049.62, respectively, making a 
total deficiency of tax of $41,724.28. The appellant 
acquiesces in the Commissioner's determination of the 
statutory invested capital and net income, but denies 
that its taxes should be determined on the basis of 
Section 326 and that there would be any deficiency 
of tax if its tax liability was determined under Sec¬ 
tion 328. 

On February 26, 1926, the appellant appealed from 
the determination of the Commissioner as to the year 
1918 on the ground that there were abnormalities in 
invested capital and income under which it was en¬ 
titled to relief under the provisions of Sections 327 
and 328 of the Revenue Act of 1918. On June 7, 
1926, the appellant filed an appeal to the Board of 
Tax Appeals from the determination of the Commis¬ 
sioner with respect to 1919 and 1920 on the same 
grounds. 

The Commissioner answered each petition, denying 
there were any abnormalities affecting either the 


invested capital or income of the taxpayer for the 
years in controversy, and filed a motion, '^hich was 
agreed to, that the Board limit the hearijig on the 
appeals in the first instance to sub-divisions (a) and 
(b) of Rule 62 of the Board's rules of practice. A 
motion was filed by the appellant, which! was also 
agreed to, that the cases be consolidated. Testimony 
was taken and on April 1, 1929, the Boaifd of Tax 
Appeals promulgated its decision, in whic^h it held 
that the appellant had no such abnormality in in¬ 
vested capital and income for the years in c(|)ntroversy 
as would entitle it to special assessment iinder the 
provisions of Section 328 of the Revenue Act of 1918, 
and the Board found deficiencies of taxes in accord¬ 
ance with the determinations of the Commissioner. 

i 

On October 1, 1929, a stipulation was filec^ between 
the parties agreeing that the case may be | appealed 
to and reviewed by this court and on the ^ame day 
a petition for review was filed. The only! question 
at issue is whether the Board of Tax Appelals erred 
in deciding as a matter of law and fact thar the evi¬ 
dence does not show that the profits tax determined 
by the respondent works an exceptional hardship 
upon the appellant and in denying appellant relief 
under Section 328 of the Revenue Act of 1918. 

STATEMENT OF THE FACTS 

1 

The appellant is an Illinois corporation wjiich was 
organized in 1905 with a capital stock of i the par 
value of $500,000, which was issued fori certain 
property entered upon the appellant's bookjs of ac¬ 
count at the following valuations: | 


Patents . $478,760.49 

Real Estate. 15,000.00 

Equipment . 4,489.51 

Furniture and Fixtures. 1,750.00 
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The patents referred to comprise designs for tie plates, 
an article of equipment used as a component of rail¬ 
road tracks. Almost all of the business transacted 
by the appellant is the sale of tie plates manufactured 
for it by certain steel companies from designs in ac¬ 
cordance with patents owned and controlled by it. 
Appellant's only other business (less than five per 
cent of the entire volume) has been the manufacture 
and sale of signal lights suitable for use at railroad 
crossings. The methods by which the appellant's 
business has been conducted were as follows: The 
appellant solicited from the railroad companies orders 
for the purchase of its patented tie plates. This order 
was turned over to a steel company which manufac¬ 
tured the articles and delivered them to the railroad 
company, but billed them to the appellant. The 
earnings of the appellant have been the difference 
between the cost to manufacturer and the sales price 
to the railroad companies. The business is therefore 
one in which cash and tangible assets are not income- 
producing factors, but in which the intangible assets 
(the patents) produced the tangible income. 

During the taxable years the appellant had from 
twenty to twenty-five useable patents, a number of 
which it acquired after its incorporation, and most 
of those thus acquired were not capitalized but their 
cost "was charged to the expense accounts in the ap¬ 
pellant's books of accounts. None of the appellant's 
patents were depreciated on its books of account and 
no depreciation upon patents has been allowed in 
computing net income. 

During the years in controversy E. H. Bell, presi¬ 
dent of the appellant corporation, owned individually 
certain tie plate patents in which the appellant had 
no rights or interests and he permitted the appellant 
to use his patents without consideration. The sales 


s 

under said patents in the years 1918 and 1919 
amounted to more than one-fourth of the Appellant’s 
gross sales, and in 1920 to more than onje-third of 
the gross sales of the company, the exact figures being 
as follows: j 

Company’s Gross Sales i 

1918 1919 ]1920 

$2,594,503.94 $4,513,072.12 $6,374,435.05 

Sales Under Bell Patents | 

1918 1919 1920 

$726,651.05 $1,283,782.93 $2,091,079.92 

During the years in controversy, the three officers 
of the appellant devoted all their time to its business 
and were largely instrumental in securing sales of 
tie plates. Their salaries were less than those paid 
by the great majority of similar concerns, and con¬ 
trary to the general practice, instead of i^icreasing 
the salaries of its officers during the war period, the 
appellant paid them less than in 1916. Th0 salaries 
and commissions paid to officers for the ye^rs 1916, 
1918, 1919, and 1920 were as follows: j 


1916 . $39,276.09 

1918 . 26,419.28 

1919 . 27,465.00 

1920 . 25,938.06 


ARGUMENT 

THERE WERE SUCH ABNORMALITIES IN APPEL¬ 
LANT’S INVESTED CAPITAL AND INCOME AS 
ENTITLES IT TO SPECIAL ASSESSMENT UNDER 
THE PROVISIONS OF SECTION 328 OF THE 
REVENUE ACT OF 1918. i 

I 

(a) Original Invested Capital. I 

I 

In the case at bar the capital stock outstanding is 
of the par value of $500,000, of which $470,780.49 
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was issued for .patents, so that practically all of the 
capital stock was issued for intangible assets, and 
the application of Section 326 of the Revenue Act of 
1918 has the practical effect of reducing the appel¬ 
lant's original invested capital to about thirty per 
cent of the actual capital invested therein, because 
under said section, of the capital stock issued for in¬ 
tangible property, no more than twenty-five per cent 
of the capital stock outstanding can be included 
in computing the appellant's invested capital. In 
this case the capital stock issued for the patents was 
$478,780.49 out of $500,000, and the appellee ex¬ 
cluded from invested capital $353,780.49, or about 
70.75% of the initial investment. This condition cer¬ 
tainly is an abnormal one in the appellant's invested 
capital. 

It is not to be believed that Congress intended 
under the Revenue Act of 1918 to impose a higher 
rate of taxation upon those corporations whose in¬ 
come was derived from intangible property than was 
imposed upon corporations whose profits were derived 
from tangible property, or to impose a higher rate 
of taxation upon those corporations who purchased 
assets "with stock than upon those corporations who 
purchased assets with cash. If this abnormality alone 
is not considered sufficient to warrant the granting 
of relief under Sections 327 and 328, yet taken in 
connection with the other abnormalities referred to 
below it certainly works such an exceptional hardship 
upon the taxpayer as to entitle it to the benefits of the 
relief provision. 

See Appeal of Rex Machinery and Supply Co., 
3 B. T. A., 182. 

See Appeal of Greenville Coaling and Export 
Corp., 4 B. T. A., 183. 

See Appeal of Viscose Company, 3 B. T. A., 444. 
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See Appeal of Pittsburg and Bessemer Coal 
Co., 5 B. T. A., 45. 

(b) Patents Subsequently Acquire^. 

The Board of Tax Appeals has found tliat during 
the years in controversy the appellant |had from 
twenty to twenty-five useable patents, a number of 
which were acquired after its incorporation and that 
some of the patents thus acquired were n^t capital¬ 
ized, but their cost was charged to the e:|cpense ac¬ 
counts in the appellant's books of account. No 
patents have ever been depreciated on th^ books of 
accounts and no depreciation upon patents has been 
allowed in computing taxable income. 

It is not disputed, and the Board of Ta^ Appeals 
has so found, that the productive assets of the Com¬ 
pany consist almost exclusively of its patei^ts and its 
income is derived almost exclusively from it^ royalties 
upon patents. It is common knowledge that the 
economic value of some patents is not affected by the 
limitation of their legal existence. In this case, the 
value of the particular patents belonging toj the com¬ 
pany or the extent to which they were j severally 
income-producing factors is not shown. j 

Subject to a twenty-five per cent limitatidn for the 
intangible property paid in for stock, the Revenue 
Act of 1918 contemplated that in the computation 
of the invested capital either the value on March 1, 
1913 (or original cost) of the patents as well as 
all other property should be included as invested 
capital unless depreciation allowances wer^ claimed 
in computing net income, in which event th(‘ original 
cost or March 1, 1913, value should be reduced to 
their net worth in computing invested capital. But 
in this case, as shown above, some of th4 patents 
of the appellant are not included in invested! capital 
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at any price and it is not shown to what extent they 
were income-producing factors. Under such circum¬ 
stances the Commissioner could not accurately deter¬ 
mine the actual 1 invested capital of the appellant, and 

it has been held in numerous cases that the relief 

1 

afforded by Section 328 should be granted under such 
conditions. 

Appeal of Art Metal Construction Company, 
4 B. T. A., 493. 

Appeal of Mead Cycle Company, 10 B. T. A., 
887. 

Appeal of Mesta Machine Company, 12 B. T. 

A. , 523. 

Appeal of Grand Rapids Show Case Company, 
12 B. T. A., 1024. 

Appeal of Akron Rubber Mould and Machine 
Co., 12 B. T. A., 1252. 

Appeal of Dunn Manufacturing Company, 14 

B. T. A., 225. 

(c) Income from “BelP’ Patents. 

The Board of Tax Appeals also found that during 

( 

the years in controversy a large proportion of the 
appellant's gross sales were of tie plates manufactured 
under patents in which the appellant had no interest 
or title whatever. These patents were owned by the 
president of the company and the company paid him 
no consideration whatever for their use. The findings 
of fact show that the owner of said patents owned 
only a few shares of stock in the company and was 
under no obligation to allow the company to use its 
patents. Under such circumstances, the free use of 
said patents was in the nature of a gift to the corpo¬ 
ration and a large proportion of the appellant's in¬ 
come was derived from said gift. This certainly 
constitutes a gross abnormality in the appellant's in¬ 
come and if it is not in itself sufficient to entitle it 


to relief under Sections 327 and 328, said abnormality 
considered in connection with the others shown is 
sufficient to entitle it to relief. j 

Appeal of the Excelsior Motor Manijifacturing 
& Supply Co., 5 B. T. A., 582. j 

(d) Salaries of Officers. 

The Board of Tax Appeals has found that the 
officers of the appellant were largely instrumental 
in producing the business during the year^ in con¬ 
troversy and that their salaries were unreasonably 
low. This is another abnormality in income which 
alone is not such as would entitle the api^ellant to 
relief, yet in other cases such circumstances l^ave been 
taken into consideration in connection with other 
factors as a ground for granting relief undeil Sections 
327 and 328. 

Appeal of Yale Brevda Paper Box Manufac¬ 
turing Co., 2 B. T. A., 900. 

Appeal of S. Frankel, Inc., 3 B. T. A., 494. 

Appeal of G. Angelo, et al., 12 B. T. jA., 460. 

i 

(e) Relief Granted as to 1917. j 

Some of the above abnormalities existe4 in the 
calandar year 1917, and the Board of Tax jAppeals 
found that the Commissioner granted the ajppellant 
corresponding relief for the year 1917 under] Section 
210 of the Revenue Act of 1917. On the othf^jr hand, 
the Board of Tax Appeals does not find tjhat the 
abnormalities affecting net income and invested capi¬ 
tal were any less during the years involved in the 
instant case. It would seem that such a circumstance 
is relevent and material to the question whemer the 
taxpayer is entitled to the relief prayed for] in the 
absence of a showing that the Commissioned made 
a mistake or that the conditions were dissimilar^ during 
the two years. | 
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The findings of the Board of Tax Appeals referred 
to above indisputably show that there were abnormali¬ 
ties of the appellant's invested capital and income 
during the years in controversy. In the opinion in 
the case, the Board of Tax Appeals states as to one 
of the above abnormalities (the free use of Mr. Bell's 
patents) : 

“Although it may be admitted that the use of 
these patents in the petitioner's business without 
cost to it created some abnormality in invested 
capital, the extent of the abnormality is not 
shown.” 

We have shown above that there are various other 
abnormalities affecting both invested capital and in¬ 
come shown in the findings of fact of the Board of 
Tax Appeals, and we submit that if (as is the case) 
the extent of the abnormalities is not shown, then 
the case is certainly one in which the appellant is 
entitled to an examination and determination by the 
Commissioner as to whether or not said conditions 
work upon the corporation an exceptional hardship 
within the meaning of Section 327, which can only 
be determined!by comparing the taxes paid with the 
tax of representative corporations. 

THE HONORABLE BOARD OF TAX APPEALS 
ERRED IN HOLDING THAT BEFORE A CORPO¬ 
RATION MAY CLAIM THE BENEFITS OF 
SECTION 328 IT MUST PROVE ITS CASE BY 
COMPARISON OF ITS TAXES WITH THOSE 
PAID BY “REPRESENTATIVE CORPORATIONS.” 

In its decision the Board of Tax Appeals states 
that— 

“We think that before a corporation may claim 
the benefits of Section 328 it must prove such a 
gross abnormality of invested capital or income 
as warrants the determination of the tax by 
comparison with representative corporations.” 
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The law prescribes that the Commissioner shall de¬ 
termine whether a taxpayer is entitled to tlie benefit 
of Section 328 and prescribes the evidence which 
shall be considered, namely, the taxes paid iby repre¬ 
sentative corporations to be selected by hini and not 
the taxpayer. Inasmuch as a taxpayer canijiot know 
what "'representative corporations'’ will be considered 
by the Commissioner, it is manifestly impossible for 
the taxpayer to submit the sort of proof required by 
the statute to entitle it to relief, and therefore the 
Board of Tax Appeals would require that the tax¬ 
payer shall prove facts within the knowledge of the 
Commissioner and not in the knowledge of the tax¬ 
payer. 

This is a clear misconstruction of the statu|:e which 
does not contemplate that the taxpayer sh^ll prove 
anything, but only that the taxpayer shall njiake ap¬ 
plication for such a determination on accour)t of ab¬ 
normalities. In executing the law the Comrjiissioner 
does not permit the taxpayer to have any voicje in the 
selection of the comparatives, or inform hibi what 
corporations were used as comparatives. Section 327 
(d) requires the taxpayer to make an ap]j)lication 
for assessment of taxes under Section 328 o^ing to 
abnormal conditions affecting the capital orj income 
of the corporation. Upon such application! it de¬ 
volves upon the Commissioner, exclusively, to find 
whether the tax if determined without the bejnefit of 
the section owing to said abnormalities woulp work 
upon the corporation an exceptional hardship | as evi¬ 
denced by gross disproportion between the t^x com¬ 
puted without the benefit of the section and tl^e taxes 
paid by representative corporations. Section ^28 re¬ 
quires the Commissioner to compare the taxpajler 

I 

“only with representative corporations wl^ose in¬ 
vested capital can be satisfactorily detejrmined 


I 

I 
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under Section 326, and which are, as nearly as 
may be, similarly circumstanced with respect to 
gross income, net income, profits per unit of busi¬ 
ness transacted and capital employed, the amount 
and rate of war profits or excess profits, and all 
other relevant facts and circumstances.” 

It is common knowledge that business corporations in 
the United States are not possessed of such informa¬ 
tion with regard to their competitors. Indeed, the 
law during the years in controversy did not even per¬ 
mit anyone to examine the tax returns of competitors 
to acquire the necessary information to prove such 
facts. Surely the law did not contemplate that a 
taxpayer would have to prove any such facts in order 
to be entitled to an examination by the Commissioner 
to ascertain whether it is entitled to the benefits of 
the section. The law so construed is of no benefit 
to anyone. We submit that in the instant case the 
taxpayer complied with the law when it made an 
application for assessment of its taxes under Sections 
327 and 328 and alleged abnormalities affecting its 
invested capital and net income. It is not denied 
that the taxpayer made such application as alleged 
in paragraph 2 of its petition and the taxpayer has 
proven in this proceeding that there were such ab¬ 
normalities of invested capital and net income. Under 
these circumstances, the Honorable Board of Tax Ap¬ 
peals erred in' concluding that the taxpayer was not 
entitled to claim the benefits of Section 328. 

THE BOARD OF TAX APPEALS MADE A FUNDA¬ 
MENTAL ERROR IN DETERMINING THAT 
SECTION 327 CONTEMPLATES A COMPARISON 
OF THIS CORPORATION WITH OTHER COR¬ 
PORATIONS RELYING UPON PATENTS FOR 
THEIR PRINCIPAL SOURCE OF INCOME. 

In its opinion in this case the Board of Tax Appeals 
states that: 



‘'We are not informed as to what excfess profits 
taxes were paid by representative corporations. 
Possibly some corporations relying upon patents 
for their principal source of income paid a lower 
excess profits tax than the amount determined 
by the respondent; possibly others paid a much 
higher rate.” 

We submit that the Honorable Board o^ Tax Ap¬ 
peals made a fundamental error in its determination 
as to the character of the corporations with |vhich this 
corporation should be compared in determining 
whether or not it was entitled to the benefits of Sec¬ 
tions 327 and 328. The basis of the cobiparision 
should be representative corporations engagjed in the 
same business as the appellant and not corporations 
deriving their principal source of income from patents. 
A corporation may be engaged in any businps under 
the sun to derive its principal source of income from 
patents. That is not a "business”. No wonder the 
Board of Tax Appeals is not informed as to what ex¬ 
cess profits were paid by such corporations! Con¬ 
gress did not intend that the words "representative 
corporation” should be so applied as shown Section 
328, which is to the effect that: j 

j 

"In cases specified in Section 328 the tax shall 
be the amount which bears the same ral^io to the 
net income of the taxpayer * * * as the 

average tax of representative corporations en¬ 
gaged in a like or similar trade or business.” 

The business of this taxpayer is that of fijrnishing 
tie plates to railroad companies, and the representa¬ 
tive corporations with which it should be compared 
are other corporations engaged in the man|ifacture 
of tie plates for railroad companies. The H<j>norable 
Board of Tax Appeals entirely misconceived tljie char¬ 
acter of the corporations with which the taxpayer 
should be compared. It made a fundamental error. 
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and this court could remand the case for new trial, 
because it does not appear from the decision of the 
Board of Tax Appeals what its decision would have 
been if it had decided that the comparatives should be 
corporations engaged in the tie plate business instead 
of corporations deriving their principal source of in¬ 
come from patents. 

THE BOARD i OF TAX APPEALS ERRED IN ITS 
CONCLUSION AS TO WHAT CONSTITUTES 
SUCH A PRIMA FACIE SHOWING AS EN 
TITLES THIS TAXPAYER TO A DETERMINA¬ 
TION OF ITS TAX LIABILITY UNDER SECTION 
328 OF THE STATUTE. 

The Honorable Board of Tax Appeals in the opin¬ 
ion in this case states that 

‘‘We are not informed as to what excess profits 
taxes were paid by representative corporations 
* *, It is common knowledge, however, 

that many corporations paid excess profits taxes 
up to fifty per cent of their net income during 
the taxable years involved and the statute in 
Section 328 (d) indicates that in any case where 
the excess profits tax is less than fifty per centum 
of the neti income of the taxpayer the installments 
shall, in the first instance, be computed upon the 
basis of such tax. If any implication may be 
drawn from this provision it is that corporations 
whose excess profits tax is less than 50 per cen¬ 
tum of the net income shall not, in the first 
instance, be entitled to have their profits tax 
computed under the provisions of Section 328.” 

We respectfully submit that the Honorable Board 
of Tax Appeals erred. It may be that for the year 
1918 some corporations paid taxes up to fifty per 
cent of their net income, but during the years 1919 
and 1920 (which are in controversy) the excess profits 
rates were only 40% and 20%, respectively, of in- 
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vested capital over 10% thereof, and under no cir¬ 
cumstances could a tax for those years reack 50% of 
income. However, that is not the question at issue. 
Congress in Section 327 (d) provided that the benefits 
of Section 328 should be accorded to a coi^poration, 
• where upon application by the corporation the Com¬ 
missioner finds and so declares of record thsit the tax 
if determined without the benefit of this Sectjon would 
work upon the corporation an exceptional hardship 
as evidenced by gross disproportion between :he statu¬ 
tory tax and the taxes of other represent4tive cor¬ 
porations. I 

The comparison is not intended to be between the 
complaining taxpayer and those who paid |the very 
highest rates of taxation, but between the jtaxpayer 
and '‘representative corporations'". In other words, 
other corporations whose business was co 
to that of the complaining taxpayer. 

The average earning power of capital in'sfested in 
the business in which the petitioner is engaged is not 
shown, but there are no facts in the record iijidicating 
that such earning power would be more th^n in the 
ordinary business in which the use of cash aid tangi¬ 
ble property are income-producing factors, "the Rev¬ 
enue Act of 1918 (Sections 301 and 312) pifovide in 
effect that corporations shall be deemed to |iave re¬ 
ceived excess profits upon which a special tax \s levied, 
if their income exceeded $3,000, plus an I amount 
equal to eight per cent of the invested capital for the 
taxable year, and Congress levied "an excesip profits 
tax" upon the net income of every corporatiopn in ex¬ 
cess of said amounts. | 

The determination of the Commissioner of internal 
Revenue in this case levied excess profits taxbs upon 
the appellant during the years in controversy as 
follows: ! 


^parable 


i 
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1918 . 4 . 29.35% of the net income. 

1919 .4. 18.20% of the net income. 

1920 . 4 . 19.19% of the net income. 

Therefore it would seem to be perfectly clear that by 
the determination of the Commissioner the appellant 
is credited during the years in controversy with hav¬ 
ing received large profits in excess of what Congress 
conceived should be the normal profits of the average 
business. 

The fact that there were several abnormalities in 
invested capital and income of the appellant during 
the years in controversy, all of which tended to in¬ 
crease taxable income, coupled with the fact that 
the appellant's statutory tax under the Act of 1918 
is largely in excess of the excess profits tax credit 
provided for in the Act, would seem to be prima facie 
evidence that the statutory tax without the benefit 
of Sections 327 and 328, would work upon the cor¬ 
poration an exceptional hardship, and that said hard¬ 
ship is due to the abnormal conditions affecting the 
capital and income of the corporation because without 
said abnormalities the tax would have been lower. 

Inasmuch as the Board of Tax Appeals has found 
« that there were abnormalities in the invested capital 
and income of this corporation and the extent of said 
abnormalities is not shown, and in view of the further 
fact that the Board of Tax Appeals states in its opin¬ 
ion that it is not informed as to what excess profits 
were paid by representative corporations, the case 
is clearly one which has been distinctly provided for 
by Sections 327 and 328 of the statute and the Board 
of Tax Appeals erred in refusing to require the Com¬ 
missioner to make an examination and determination 
to ascertain whether there is such a disproportion 
between the tax of the appellant computed without 





1 

the benefit of Sections 327 and 328, and 1{he taxes 
paid by representative corporations as to wor^ a hard¬ 
ship upon the appellant. I 

i 

CONCLUSION 

The Board of Tax Appeals has found as facts 
that there were several material abnormalities in in¬ 
vested capital and income of this appellant, tHe e>d:ent 
of which is not shown, and that this corporation paid 
large excess profits taxes during each of the lyears in 
controversy, and the Board of Tax Appeal^ admits 
in its decision that it is not informed as to jwhat, if 
any, excess profits taxes were paid by representative 
corporations. We submit that under such | circum¬ 
stances the case is clearly within the purviewl of Sec¬ 
tions 327 and 328, and the case should be re'panded 
to the Board of Tax Appeals with instructions ito issue 
an order requiring the Commissioner of Internal Rev¬ 
enue to make the determination required by Sections 
327 and 328 of the Revenue Act of 1918 in tl^is case. 

Respectfully submitted, 

FRANK S. BRIGHT, 
Attorney for Appejlant. 

H. STANLEY HINRICHS, 

BRIGHT, THOMPSON, HINRICHS & WARR 
Of Counsel. 
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in the amount of $41,725.28. The appeal is taken 
from an ol*der or redetermination of the United 
States Boal'd of Tax Appeals entered April 2,1929, 
and is brought to this court by petition for review 
filed October 1,1929, pursuant to the Act of Febru¬ 
ary 26, 1926, c. 27, Secs. 1001, 1002, and 1003, 44 
Stat. 9, 109, 110. 

QUESTIONS PRESENTED 

1. On appeal from the Board of Tax Appeals 
mav the court review the Board’s determination 
affirming the Commissioner’s decision denying ap¬ 
pellant special assessment under Sections 327 and 
328 of the Revenue Act of 1918 ? 

2. If the court may review such decision, was 
appellant entitled to special assessment under the 
facts found ? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 326. (a) That as used in this title the 
term ‘‘invested capital” for any year means 
(except as provided in subdivisions (b) and 
(c) of this section) : 

* * * * V 

(4) Intangible proj)erty bona fide paid in 
for stock or shares prior to March 3, 1917, 
in an amount not exceeding (a) the actual 
cash value of such property at the time paid 
in, (b) the par value of the stock or shares 
issued therefor, or (c) in the aggregate 25 
per centum of the par value of the total 
stock or shares of the corporation outstand¬ 
ing on March 3, 1917, whichever is lowest; 
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(5) Intangible property bona fide baid in 
for stock or shares on or after March % 1917, 
in an amount not exceeding (a) the I actual 
cash value of such property at the tin^e paid 
in, (b) the par value of the stock or Shares 
issued therefor, or (c) in the aggregate 25 
per centiun of the par value of the total stock 
or shares of the corporation outstanding at 
the beginning of the taxable year, whichever 
is lowest: Provided, That in no case shall the 

i 

total amount included under paragraphs (4) 
and (5) exceed in the aggregate ^5 per 
centum of the par value of the total stock or 
shares of the corporation outstanding at the 
beginning of the taxable year; but * * *. 

Sec. 327. That in the following cases the 
tax shall be deteimined as provided in sec¬ 
tion 328: 

***** 

I 

(d) Where upon application by thfe cor¬ 
poration the Commissioner finds and so de¬ 
clares of record that the tax if detenjnined 
without benfit of this section would, |)wing 
to abnormal conditions affecting the capital 
or income of the corporation, work upcm the 
coi*poration an exceptional hardshij^ evi¬ 
denced by gross disproportion betweeh the 
tax computed without benefit of this S€iction 
and the tax computed by reference to the 
representative corporations specified ip sec¬ 
tion 328. This subdivision shall not ipply 
to any case (1) in which the tax (com¬ 
puted without benefit of this section) is| high 
merely because the corporation earned 
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within the taxable year a high rate of profit' 
upon a normal invested capital, nor (2) in 
which 50 per centum or more of the gross 
income of the corporation for the taxable 
year (computed under section 233 of Title 
II) consists of gains, profits, commissions, 
or other income derived on a cost-plus basis 
from a Government contract or contracts 
made between April 6 , 1917, and November 
11, 1918, both dates inclusive. 

Sec. 328. (a) In the cases specified in sec¬ 
tion 327 the tax shall be the amount which 
bears the same ratio to the net income of the 
taxpayer (in excess of the specific exemp¬ 
tion of $3,000) for the taxable year, as the 
average tax of representative corporations 
engaged in a like or similar trade or busi¬ 
ness, bears to their average net income (in 
excess of the specific exemption of $3,000) 
for shell year. In the case of a foreign cor¬ 
poration the tax shall be computed without 
deducting the specific exemption of $3,000 
either for the taxpayer or the representative 
corporations. 

In computing the tax under this section 
the Commissioner shall compare the tax¬ 
payer only with representative corporations 
whose invested capital can be satisfactorily 
determined under section 326 and which are, 
as nearly as may be, similarly circumstanced 
with respect to gross income, net income, 
profits per unit of business transacted and 
capital employed, the amount and rate of 
war profits or excess profits, and all.other 
relevant facts and circumstances. 


(b) For the purposes of subdivisidn (a) 
the ratios between the average tax apd the 
average net income of representative corpo¬ 
rations shall be determined bv the Cojnmis- 
sioner in accordance with regulations pre¬ 
scribed by him with the approval of the Sec¬ 
retary. 

In cases in which the tax is to be con^puted 
under this section, if the tax as comjputed 
without the benefit of this section is les^ than 
50 per centum of the net income of th|e tax¬ 
payer, the installments shall in the fii[st in¬ 
stance be computed upon the basis of such 
tax; but if the tax so computed is 50 per 
centum or more of the net income, tlie in¬ 
stallments shall in the first instance b^ com¬ 
puted upon the basis of a tax equal to $0 per 
centum of the net income. In any case, the 
actual ratio when ascertained shall he used 
in determining the correct amount c|f the 
tax. If the correct amount of the taxi when 
determined exceeds 50 per centum c^f the 
net income, any excess of the correct iiistall- 
ments over the amounts actually paid, shall 
on notice and demand be paid togetheif with 
interest at the rate of V 2 of 1 per centuin per 
month on such excess from the time the 
installment was due. 

(c) The Commissioner shall keep a record 
of all cases in which the tax is deterrained 
in the manner prescribed in subdivisioi)i (a), 
containing the name and address of | each 
taxpayer, the business in which engage^, the 
amount of invested capital and net inicome 
shown by the return, and the amount ^f in- 
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vested capital as determined under such sub¬ 
division. The Commissioner shall furnish 
a copy of such record and other detailed 
information with respect to such cases when 
required by resolution of either House of 
Congress, without regard to the restrictions 
contained in section 257. 

Regulations 45 (1920 Ed.) : 

Art. 911. Computation of tax in special 
cases ,—In the cases specified in section 327 
of the statute the tax is to be computed by 
comparison with representative corpora¬ 
tions whose invested capital can be satisfac¬ 
torily determined under section 326 and 
which are engaged in a like or similar trade 
or business and similarlv circumstanced. 
The provisions of section 328 do not permit 
the determination of a general average for 
any trade or business. In each case which 
comes under the provisions of section 327 
the Commissioner will determine, as nearly 
as may be, the group or class of corporations 
with which the corporation should be com¬ 
pared and the amount which bears the same 
ratio to the net income of the corporation 
(in excess of the specific exemption of 
$3,000) for the taxable year as the average 
tax of such representative corporations 
bears to their average net income (in excess 
of the specific exemption of $3,000) for such 
year.! The comparison will take account of 
similarity with respect to gross income, net 
income, profit per unit of business trans¬ 
acted and capital employed, the amount and 
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rate of war profits or excess profits,land all 

other relevant facts and circumstancbs. 

! 

STATEMENT OF FACTS i 


As no evidence has been brought to th^s court 
the facts must be ascertained from the findings and 
opinion. With the exception of details tliat will 
be developed in argument, they are as follc^ws: 

Petitioner is an Illinois corporation. It was 
organized in 1905 with a capital stock of $500,000 
which it issued for property listed on its ijooks at 
the following valuations (R. 20): I 


Patents_ 

Real estate_ 

Equipment and fixtures 

Total_ 


$4 


78, 760.49 


15,000. 00 
6, 239.51 


500, 000. 00 


For the years 1918,1919, and 1920 appellant’s in¬ 
vested capital and net income were as follows (R. 
21 ): 



1918 

- h 

1919 

1 

1920 

Invested capital.... 

$778,581.24 
192,876.47 

i 

$789,179.84 
205,603.10 

i 

_ 

$785,438.28 
214,329.18 

Taxable net income_____ 



The deficiency tax computed by the C|?mmis- 
sioner was as follows for the respective! years 
involved (R. 25): 


1918- 

1919. 

1920. 




7, 079. 95 
13,594. 71 
11, 049. 62 


Total_ |t],724.28 

In computing the deficiencies, the Commissioner 
limited invested capital on account of patents to 

27636—30-2 I 
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25% of the outstanding capital stock, in accordance 
with Section 326 (a) (5), supra. 

Appellant’s business consisted almost entirely 
(more than 95%) of the sale of an article of rail¬ 
road equipment known as tie plates manufactured 
for it by others under patents owned or controlled 
by it. (R. 21.) 

During the taxable years involved appellant had 
from twenty to twenty-five usable patents, a num¬ 
ber of which v;ere acquired after its stock issue re¬ 
ferred to above. Tl-ese patents were not capital¬ 
ized as acquired but were paid for as expense items 
and their cqst is not shown. The productive assets 
of the company consisted almost entirely of its 
patents. (R. 21.) 

From about 1916 E. H. Bell, appellant’s presi¬ 
dent owned certain patents in his own right which 
he perinittCjd it to use without consideration except 
as compensation may have been involved in a con¬ 
tract with j him under which he might acquire 
$25,000 x)ar value of appellant’s stock when divi¬ 
dends thereon were sufficient to pay for it. (R. 
21 - 22 .) 

The value of the Bell patents was not shown nor 
was there qny showing that they could not have 
been acquired at a reasonable cost if that had been 
desirable. 

There were gross sales of tie plates manufac¬ 
tured under the Bell patents in the following 
amounts for the respective years involved, to wit: 



1918. 

1919 

1920 
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$133,139 
518,424 
1,776,960 


Total_12,428,529 

During the same period the entire gro^ sales 

g2i428 529 

were $13,482,011 making the fraction . i ’ 

9loi4o2,411 

which reduces to approximately 2/13, or about 16%, 
as the proportion of gross sales that result(jd from 
the Bell patents. 

It does not appear whether or not anyj profits 
were realized as a result of sales of the product 
manufactured under the Bell patents. | 

The three officers of appellant devoted ^11 their 
time to the business of the company and w^re paid 
modest but substantial salaries averaging from 
eight to nine thousand dollars a year. This was 
less than like officers in most similar copapanies 
received. (R. 22.) j 

The Board held that the situation with reference 
to the Bell patents created some abnormality but 
that the extent thereof was not shown. It further 
held that there was no showing that the tai as as- 

i 

sessed by the Commissioner worked any| excep¬ 
tional hardship on appellant. | 

The Board determined that the amount of taxes 
assessed against representative corporation^ in the 
comparative class had not been shown aijd then 
held that before a corporation can have the advan¬ 
tage of special assessment under Sections ^27 and 
328, it must establish abnormalcy and exceptional 
hardship. 
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Special assessment was thereupon denied and the 
deficiencies ordered as specified above, under Sec¬ 
tion 301. 

SUMMARY OF ARGUMENT 

In passing on the question whether or not the 
taxpayer is entitled to the benefit of special assess¬ 
ment under Sections 327 and 328, the Commis¬ 
sioner of Internal Revenue acts in the exercise of 
an administrative discretion. His. decision is re- 
viewable only by the Board of Tax Appeals acting 
also in an administrative capacity and as a part of 
the executive branch of the Government, and no re¬ 
view of the decision of the Board refusing special 
assessment can be had in the courts on appeal. 
Williamsport Wire Rope Co. v. United States, 277 

U. S. 551, 564; Cramer d' King Co. v. Commis¬ 
sioner, 41 F. (2d) 24; Dtoquesne Steel Foundry Co. 

V. Commissioner, 41 F. (2d) 995, certiorari granted, 
November 24, 1930; Standard Rice Co. v. Commis¬ 
sioner, 41 F. (2d) 481. 

On the trial, before the Board of Tax Appeals, of 
the question whether the taxpayer is entitled to 
special assessment, the burden is on the taxpayer 
to establish that the Commissioner’s decision was 
wrong. United States v. Rindskopf, 105 U. S. 418; 
Wickwire vi Reinecke, 275 U. S. 101,105; Neiman- 
Marcus Co. v. Lucas (Ct. App. D. C.), 41 F. (2d) 
300. 

A presumption prevails that the decision of any 
taxing officer is right. Union Refrigerator Transit 
Co. V. Lynch, 177 U. S. 149,154. 
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The evidence is not before this court for [review 
and it must therefore be presumed that the Board’s 
findings are all sustained. It appears from the 
findings as made that the appellant did ndt meet 
this burden of proof and it must therefore be pre¬ 
sumed that the Commissioner’s determination was 
right. 

There is no justification for the appellant's posi¬ 
tion that in cases involving the right to special 
assessment, the burden of proof is diifferert than 
in other cases or that the taxpayer can not obtain 
the evidence bearing on that question. The j^rocess 
of subpoena is available to him to bring before the 
Board all the relevant records. Blair v. Oesterlein 
Co., 275 U. S. 220. | 

ARGUMENT ! 


This court on appeal has no jurisdiction to review the 
decision of the commissioner and the board that the 
appellant was not entitled to special assessment under 
sections 327 and 328 

The only question litigated before the Boa^d was 
whether appellant was entitled to special Assess¬ 
ment under Sections 327 and 328 of the ifct of 
1918, supra. It was claimed that such abnormal 
conditions existed with reference to its capital 
stock, assets and earnings that it was entitled to 
have its excess profits assessed under those Septions 
and its argument is entirely devoted to various as¬ 
pects of that claim. j 

It is the contention of appellee that the iperits 
of the question, whether appellant was entitled to 



12 


9 


special assessment under the Sections mentioned, 
are not subject to review on appeal. That conten¬ 
tion is based upon the broad proposition that the 
Commissioner and the Board, in the determination 
of that question, are acting in the exercise of their 
discretion as administrative officers in the executive 
department of the Government. 

That the B6ard is a part of the executive and not 
the judicial branch of the Government is declared 
by the Act creating it and is recognized by the 
courts. Williamsport Wire Rope Co. v. United 
States, 277 U. S. 551, 564. 

The right to special assessment under any cir¬ 
cumstances is bottomed on Section 327 (a) of the 
1918 Act. The formulas for determining the tax, 
when a proper case is found to exist, are provided 
by Section 328. These j^rovisions do not recognize 
rights but provide for relief to corporations sub¬ 
ject to taxation but so situated that the application 
of general rules will work injustice to them; they 
grant favors as distinguished from creating rights. 

The first thing for deteimination w’hen a corpor¬ 
ation seeks to avail itself of the privilege thus con¬ 
ferred, is whether it is so situated as to be entitled 
to the favored classification. Jurisdiction to de¬ 
termine that question is vested in the Commissioner 
in the following words: 

When, upon application by a corporation 
the Commissioner finds and so declares of 
record that the taxes if determined without 
the benefit of this section would * * * 
work an exceptional hardship * * *, 
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It would seem from this language that falvorable 
action by the Commissioner actually 'tnade matter 
of Record, was a condition precedent—a Jiirisdic- 
tional prerequisite—to the granting of relief by 
the Commissioner and that even the Boardj of Tax 
Appeals would have no jurisdiction to review his 
determination as to who was entitled to this Gov¬ 
ernmental favor. That proposition was decided to 
the contrary, how’ever, in Blair v. OesterUin Co., 
275 U. S. 220. The precise holding in that case 
was that the Board had jurisdiction to review the ^ 
finding of the Commissioner upon the pointj under 
consideration as well as other points enteriipig into 
the assessment of a deficiency. We think it proper 
to emphasize, at this point, the part of the cipinion 
appearing at the bottom of page 226 to th4 effect 
that it is to be presmned that the Board will make 
its determination with reference to data in tli^ Com- 

I 

missioner^s office and that it is as tvell qualffed hy 
training and experience to pass on the quesiion as 
the Commissioner himself. 

In Williamsport Co. v. United States, 277 U. S. 
551, the question before the court was so closely 
akin to that involved in Blair v. Oesterlem that 
counsel for the taxpayer and the Solicitor General 
agreed that the decision of the one would b^ con¬ 
trolling of the other, and it was only because the 
Court of Claims insisted on a distinction in another 
case that the Williamsport Company cask was 
heard by the Supreme Court on certiorari. } The 
difference in the final determination of th^ two 


i 
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cases, so nearly alike, convinces that Blmr v. Oes- 
terlein was .confined within the narrowest limits 
consistent with sustaining it on the question actu¬ 
ally decided. Mr. Justice Brandeis said concerning 
that case (p. 556) : 

We there held that the exercise of the 
judgment or discretion of the Commissioner 
to allow or deny the special assessment pro¬ 
vided for in Sections 327 and 328 was sub¬ 
ject to review by the Board of Tax Appeals; 
and that therefore the taxpayer was entitled 
to an order compelling the Commissioner to 
i-espopd to the subpoena of the Board issued 
under Section 900 (i) * * *. 

Again on page 558, it was said: 

The task imposed on the Commissioner by 
Sections 327 and 328 was one that could only 
be performed by an official or a body having 
vv’iJe Icnowledge and experience with the 
class of problems concerned. For the re¬ 
quirement of a special assessment under 
paragraph (d) of Section 327 and its com¬ 
putation in all cases, are dependent on ‘‘the 
average tax of representative corporations 
engaged in a like or similar trade or 
business.” 

To jy^erfonn ihar task, poiver discretionary 
in cliai'Cicter was necessarily conferred. 
Whether, as provided in paragraph (d) of 
Section 327, there are “abnormal condi¬ 
tions”; whether, because of these conditions, 
computation under Section 301 would work 
‘ ‘ exceptional hardship ’ ’; whether there 
would be “gross disproportion” between the 
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tax computed under Section 301 and ^‘that 
computed by reference to the representative 
corporations specified in Section 3281”; what 
are “representative corporations engaged in 
a like or similar trade or business ”j; which 
corjjorations are “as nearly as may ]:^e, simi¬ 
larly circumstanced with respect to gross 
income, net income, profits per unit of busi¬ 
ness transacted and capital employed, the 
amount and rate of war profits orj excess 
profits, and all other relevant facts ind cir¬ 
cumstances”—these are all questionsi of ad¬ 
ministrative discretion. (Italics, Imt not 
quotation, supplied.) 

To quote all the pertinent parts of this adipirable 
decision would be to reproduce it, and we ijefrain. 
It must be considered in its entirety to get its full 
force. The onlv warranted conclusion from it is, 
that the question whether special assessment should 
be granted, is one involving administrative discre¬ 
tion, the decision of which is reviewable py the 
Board, which is part of the administrative njachin- 
ery set up for that purpose, but not reviewable by 
the judicial branch of the Government. This is in 
accord with the long established principle that dis¬ 
cretionary acts of administrative officers aj:e not 
reviewable by the courts. Bates & Guild Co. v. 
Payne, 194 U. S. 106; Burfenning v. Chicago, St. 
Paul, Etc. IPy. Co., 163 U. S. 321; Casey v. Galli, 94 
U. S. 673; SiJherschein v. United States, 266 U. S. 
221 and same case 285 Fed. 397, where |many 
authorities are collected. | 

276.'’.6—30 3 1 
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The Williamsport Company case has been nni- 
versely recognized as settling the proposition that 
the Commissioner’s discretion can not be reviewed 
in court. National Bank of Commerce v. United 
States (C. C. A. 9th), 39 F. (2d) 434; Ennis Coal 
Co. V. United States (C. C. A. 4th), 37 F. (2d) 574; 
Kling v. McCabe, 36 F. (2d) 337. These cases 
being original actions in the courts are only im¬ 
portant as evidencing the literalness with which the 
decision has been applied. The question of review 
by the courts 6n appeal from the Board has, how¬ 
ever, been ruled directly in the following cases: 
Cramer A King Co. v. Commissioner (C. C. A. 3rd), 
41 F. (2d) 24; that decision squarely points out a 
distinction between the Commissioner’s findings of 
fact in making assessments and the exercise of his 
administrative discretion in refusing to make an 
assessment under the Sections in question, and it 
is lield that the court on appeal from the Board is 
without jurisdiction to review such discretionary 
action. The case was followed without discussion 
by the san:e court in Apollo Steel Co. v. Commis¬ 
sioner, 41 F. (2d) 986, certiorari denied Decem¬ 
ber 1,1930. It was also followed by the same court 
in Duquesne Steel Foundry Co. v. Commissioner, 
41 F. (2d) 995, certiorari granted November 24, 
1930. 

In Standard Rice Co. v. Commissioner (C. C. A. 
oth), 41 F. (2d) 481, the question was again 
squarely presented and ably discussed. In conclu¬ 
sion, the court points out that it is true that the 



der con- 
It is in¬ 


courts were given broad powers of review | of deci¬ 
sions of the Board of Tax Appeals but khat the 
grant of power contemplated only questions of a 
judicial character and that the question un 
sideration is not of a judicial character, 
teresting to obseiwe that the decisions of tlje Third 
and Fifth Circuits are so closely related ).n point 
of time that neither court had the benefit of the 

i 

decision of the other but each arrived at iits con¬ 
clusion in the exercise of its independent judgment 
on the authority of the Willmmsport Company 
case, I 

In Ryan Car Co. v. Commissioner (C. C. [4. 7th), 
not yet reported but found in Prentice-Hill Fed¬ 
eral Tax Service, 1930, Vol. I, par. 1835, the court 
had the same question under consideration and 
arrived at a somewhat different conclusion. It 
likewise looked for its inspiration to the W\pliams- 
port Compafiy case but held that there wa^ not an 
absence of jurisdiction to review the actioii of the 
Board but having jurisdiction to review tlije court 
on appeal would recognize the broad discretionary 
power of the Commissioner and the Boa]|:d, and 
not reverse except in the case of abuse bf such 
discretion. 

On October 20, 1930, the Supreme Court denied 
certiorari in Duquesne Steel Foundry Co. \. Com¬ 
missioner, supra, but upon the decision ii^ Ryan 
Car Co. V. Commissioner, supra^ being brought to 
its attention, the Court vacated its order hnd on 
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November 24, 1930, ordered that the petition for 
the writ should be granted on accoimt of the con¬ 
flict in decisions that had developed. Certiorari 
was likewise granted at the same time in Enamelled 
Metals Co, v. Goomnissioner (C. C. A. 3rd), 42 F. 
(2d) 21»S, which was decided on the authority of 
Cramer & King Co, v. Commissioner, supra, (See 
Prentice-Ball, Cumulative Tax Seivice, November 
28,1930, par. 2021, Nos. 489 and 457.) 

It was said in the WUliamsport Company case 
(p. 562): 

We conclude that the determination whether 
the taxpayer is entitled to the special assess¬ 
ment was confided bv Congress to the Com- 
missioner,. and could not, under the Revenue 
Act of 1918, be challenged in the courts—at 
least in the absence of fraud or other 
irregularities. 


There was no allegation or contention made be¬ 
fore the Board by the taxpayer in the instant case 
that the Commissioner had been guilty of any fraud 
or irregularities. The Board has not found that 


any existed and appellant has not brought the evi¬ 
dence to this court. Certain it is that nothing of 
the kind can be read out of the findings of the 
Board. It is equally true that the Board can not 
be convicted o-f any fraudulent acts or intent on the 


face of the findings brought to this court nor is it 
possible to say from the findings that either the 
Commissioner or Board abused its discretion, a 
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1 

proposition discussed at the close of Division II, 
infra. 1 

The correctness of the determination of [statu¬ 
tory invested capital and net income is conceded 
by appellant. (Br. 2.) j 

I 

II 

Even thof^h the court has jurisdiction to review ^he dis¬ 
cretion of the commissioner and board in denyingj special 
assessment, the board’s findings in this case sh^w that 
its determination was right and that appellant not 
entitled to the benefit of sections 327 and 328. | 

i 

It is to be observed that the correctness pf the 
Board’s determination is presented for review on 
its frudin^ alone which must be presumed to be 
warranted bv the evidence. I 

I 

For the purpose of testing the sufficiency pf the 
Board ^s findings, the opinion will be resorted to and 
treated as of equal dignity with the findings p]:*oper. 
Insurance Title Guarantee Co. v. Commissioner, 
36 F. (2d) 842, and Commissioner v. Criscent 
Leather Co., 40 F. (2d) 833, 834. i 

On a trial before the Board, the burden is pn the 
taxpayer to show that the decision of the Corpmis- 
sioner is wrong. It is unnecessary to reviey the 
long lines of authorities establishing this prcjposi- 
tion and we will content ourselves with the fdllow- 
ing, selected almost at random: United Stal 


es V. 


Rindskopf, 105 U. S. 418; Wicktcire v. Rein'pcke, 
274 U. S. 101, 105; Neiman-Marcus Co. v. Lucas 
(Ct. App. D. C.), 40 F. (2d) 300. 
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Likewise, the taxpayer must furnish proof from 
which the Board can determine what deficiency 
should be assessed. This also is too well established 
to warrant an extensive citation of authority, but 
see cases last above cited and Botany Mills v. 
United States, 21S L" S. 282, 293; Huhinger y. 
Comynissioner, 36 F. (2d) 724, 726-727. 

Before appellant is entitled to the benefit of Sec¬ 
tions 327 and 328 two basic facts must appear; 
first abnormal conditions affecting the capital and 
income of the corporation; second, such conditions 
must work an exceptional hardship evidenced by a 
gross disproportion between its tax and that of rep¬ 
resentative corporations specified in Section 328 
(Section 327 (d)). The hardship must be excep¬ 
tional and the disproportion gross. The corpo¬ 
rations with which comparison is to be made are 
classified by Section 328 (a) as those whose capital 
can be satisfactorilv determined under Section 
326: 

* * i* which are, as nearly as ma/y 

he, similarly circumstanced with respect to 
gross income, net income, profits iDer unit of 
business transacted and capital employed, 
the amount and rate of war profits or excess 
profits, and all other relevent facts ayid cir- 
cimstances. (Italics supplied.) 

This is vastly different from the basis of com¬ 
parison stated by plaintiff to be exclusive, to wit 
(Br. 13) ; 

The basis of the comparison should be rep¬ 
resentative corporations engaged in the same 
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business as the appellant and not corpora¬ 
tions deriving their principal source | of in¬ 
come from patents. I 

Or, as stated on the same page: ! 

The business of this taxpayer is that ^f fur¬ 
nishing tie plates to railroad companies, and 
the representative corporations tvith \which 
it should he compared are other corpoi^tions 
engaged in the manufacture of tie plates for 
railroad companies. (Italics supplied.) 

Instead of being confined to the narrow limits 
suggested, the widest possible discretion is vested 
in the Commissioner to take into consideration ‘‘all 
other relevant facts and circumstances” to g^t “as 
nearly as may be” proper comparison. When we 
add to this latitude of judgment in making com¬ 
parison, the provisions of Section 327 (d) that the 
conditions found must work exceptional hardship 
and gross disproportion, we will have the correct 
conception of the breadth of the discretion com¬ 
mitted to the administrative officers. 

By subdivision (b) of Section 328, the Commis¬ 
sioner is granted special authority to make regula¬ 
tions for determining the ratios between the peti¬ 
tioning corporation and the representative corpo¬ 
rations, selected for purposes of comparison. | The 
Commissioner has accordingly made a proper i*egu- 
lation which appears as Article 911, Eegulafeions 
45 (1920 Ed.). This provides for comparison|with 
corporations who are engaged in a like or sii^iilar 
trade or business and similarly circumstanced as 
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distinguished from all corporations engaged in the 
same trade or business. Then upon determining 
^‘as nearlv as niav be” the character or class with 
which the corporation should be compared, it is pro¬ 
vided that the ratio shall be determined by taking 
into account tlie elements enumerated in Section 
328 (b). 

As stated in its brief, appellant relies upon the 
following facts to establish abnormality as a mat- 
ter of law and overthrow the Board’s determina¬ 
tion as not sustained bv the facts it has found: 

(a) Its capital invested in patents was limited 
to 25% of the outstanding stock as provided for in 
Section 326. (Br. 5.) 

(b) It held patents acquired after organization 
that had not been capitalized. (Br. 7.) 

(c) Part of its income v’as derived from patents 
owned by its president; known as the Bell patents. 
(Br. 8.) 

(d) Its officer’s salaries were comparatively 
modest. (Br. 9.) 

In Cramer & King Co, v. Commissioner, 41 F. 
(2d) 24, claims so analogous ^vere put forward and 
denied effect that only a reading of the opinion 
will exhibit its force as an authority in this case 
so we will refrain from quotations. Standard Rice 
Co, V. Commissioner, 41 F. (2d) 481. 482, is also 
instructive in its general reasoning and more par¬ 
ticularly on the point that the rate of taxation of 
competitive corporations has no bearing on the 
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question, whether abnormal conditions exjst that 
entitle the taxpayer to the benefit of special assess¬ 
ment. 

We will consider the four points above enumer¬ 
ated, as relied upon to show abnormality in the 
order in which they are stated. | 

(a) It is to be observed that the situatiojn as to 
the capitalization of patents at 25% is necessarily 
common to all corporations which have j issued 
stocks for patents. The fact would, neverpieless, 
be proper for the Commissioner to take into con¬ 
sideration as bearing on the whole situation. 

(b) While it was found that certain pateitits had 
been acquired and not capitalized, it was also found 
that there v;as nothing to show’ what they cost or 
were worth. (R. 23.) And there is nothing’ in the 
Record to show’ that thev w’ere used or had anv 

^ I «/ 

eft'ect on the profits of the corporation. | 

(c) Concerning the patents ow’ned by the| appel¬ 
lant’s president (Bell patents), wdiile the Board 
found that they w’ere used by consent of the owner 

I 

and that sales of articles manufactured thereunder 
entered to a considerable extent into its business, 
there is nothing in the Record to show’ whetlrBr they 
contributed anything to the profits. They may 
have been, for all that appears in the Record, loss 
producing. And w’hile it is found that the presi¬ 
dent was not under obligation to permit the use of 
these patents, appellant’s statement that the^ were 
found to have been used w’ithout compensation is 
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not entirely correct. The whole finding is as 
follows (R. 22): 

Bell at this time owned only a few shares 
of stock in the company and was under no 
obligation to allow the company to use his 
patents. He had, however, been given a 
contract in 1916, under which he was perniit- 
ted to acquire $25,000 par value of the cap¬ 
ital stock as soon as the dividends thereon 
amounted to $25,000. 

That is, he was to receive in stock the profits 
from $25,000 of the capital stock. Whether that 
was intended as a finding that this stock was post¬ 
poned payn:!ent for the patents, it is certain it was 
part of ‘‘the whole picture presented” taken into 
account by the Board in exercising its discretion in 
detemiining whether exceptional hardship and 
gross disproj^ortion existed. Then, as the Board 
points out, there was no showing of the value of the 
patents or what they could have been acquired for. 
(R. 23.) 

The mere fact that a large amount of product 
came into existence under these patents, and was 
sold, does not establish value. Losses may, on the 
contrary, have resulted from the manufacture and 
sale of this particular product. The Board found, 
however, that the situation with reference to these 
patents created some abnormality but not suflSicient 
to move its discretion to grant special assessment 
as for gross abnormality. 

(d) Complainant says (Br. 9), that the Board 
found that the salaries of the corporation officers 
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were unreasonably low. This is Jiardly a fair in¬ 
terpretation of the finding in question. (!R. 22.) 
It was found that the salaries were less thqn those 

I 

paid to the great majority of similar corporations. 
The figures given show, however, that the salaries 
were not inconsequential or insignificant, lunning 
as they did from $8,000 to $9,000 a year on the aver¬ 
age. It ^vas not a case of donation of services by 
any means and the amounts paid may w^ll have 
been adequate compensation though less than many 
other corportions paid. It is not at all uiiknowm 
to taxing officers and those closely identifi(5d with 
tax litigations that many salaries are swelled far 
beyond the reasonable value of services rendered 
for the very purpose of obtaining tax dimibution. 
Be that as it may, however, the Board notij^ed the 
facts in regard to salaries and they were n(|t suffi¬ 
cient to move its discretion on the whole picture 
presented. 

The argument is put forth (Br. 9), that tiie fact 
that assessment was made under Section 2ld of the 
Act of 1917 for the year 1917 furnishes a ireason 
why special assessment under Sections 327 abd 328 
should be allowed for subsequent years. It is said 
that it at least would seem to be a relevant apd ma¬ 
terial circumstance. Speaking with referebce to 
a change of ruling in this particular, the Court of 
Appeals for the Second Circuit in Sweets fo. of 
America v. Commissioner, 40 F. (2d) 43^, 438, 
said: 

Whether he believed his predecessor Js rul¬ 
ing to be erroneous in law or in fact jis im- 


I 
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material. There were no facts creating 
estoppel in favor of the petitioners, even if 
it be assumed that estoppel may be raised 
against a tax liabilitv— * * *^ 

As to the proposition that the fact would be ma¬ 
terial and relevant, it v/ill be presumed that proper 
w’eight was given to it by the Commissioner. It 
was at least considered bv the Board for it is com- 
mented on in the findings. 

AVe now cite again Ryan Car Co. v. Commis¬ 
sioner, not yet reported but may be found in Pren¬ 
tice-Hall Federal Tax Service, 1930, Vol. 1, par. 
1835, vrhere after full consideration and after hold¬ 
ing, as hereinbefore i)ointed out, that the court was 
not without jurisdiction, the broad discretion vested 
in the Commissioner and Board, is especially recog¬ 
nized and commented upon. The existence of dis¬ 
cretion in deciding the question necessarily cames 
with it the right to decide, free from review by any 
higher court one way or another, upon a given state 
of facts. And when, in the instant case, the Board 
of Tax Apj^eals decided on the whole picture pre¬ 
sented, that special assessment should not be al¬ 
lowed, that decision can only be reversed or changed 
if it is so palpably wrong that it amounted to an 
abuse instead of an exercise of judicial discretion. 
And to constitute an abuse of discretion requires 
that a given decision upon a given state of facts be 
so clearly wrong that it could not have been arrived 
at by a reasonable mind and is therefore arbitrary. 
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There is no warrant for appellant’s claims that {the bur¬ 
den of proof was on the Commissioner and not the 
taxpayer in this case 

The Board held, as the Commissioner had, that 
there was not sufficient abnormality shown to make 
a proper case for granting special assessment. 
(R. 24.) It then further held that no evidence had 
been produced meeting the second requirehaent of 
the statute, that the tax determined in the Ordinary 
way, would work exceptional hardship or create 
gross disproportion. It then pointed out that 
there was no showing of the rate paid by represen¬ 
tative corporations. Finally it exercised its dis¬ 
cretion as shown by its concluding statement (R. 
25), to wit: 

The whole picture presented by the instant 
proceeding indicates only a low rat(^ of ex¬ 
cess-profits tax and we think such abnor¬ 
malities of invested capital and income as 
have been shown raises no prima facie pre¬ 
sumption that the computation of ^he tax 
liability under section 301 of the | statute 
works any exceptional hardship uj^on the 
petitioner. | 

If it is true, as declared by the authorities, that 
the Commissioner and the Board are vested with 
a broad discretion in determining when special as¬ 
sessment should be granted, this case certaiidly falls 
within the rule. The Board looked upon “the 
whole picture” and then like the Commissioner 
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thought a proper case was not presented for depart¬ 
ing from the general rule. 

Seeming to recognize the rule laid down by the 
authorities that the discretion of the Commissioner 
and the Board can only be reversed for abuse or 
arbitrary action, appellant complains that in arriv¬ 
ing at its determination, the Board erred, as matter 
of law’ in declaring that the burden of proof was 
on the taxpaver and not on the Commissioner. 
And it is argTied, if we understand council cor¬ 
rectly (Br. 9-12), that w’hile ordinarily the burden 
is on the taxpayer to establish the incorrectness of 
the Commissioner’s decision in the case of special 
assessments, an exception exists, and the Com¬ 
missioner must prove before the Board that his deci¬ 
sion w'as right. This proposition is in direct con¬ 
flict with the authorities cited supra, as to the 
burden of the taxpayer attacking the Commis¬ 
sioner’s ruling. It also runs counter to the 
familiar rule that it will be presumed that a tax¬ 
ing officer is right in his determination. Union 
Refrigerator Transit Co. v. Lynch, 177 U. S. 149, 
154. 

Th.e character of assessment involved in that 
ease makes the decision particularly convincing in 
this. The assessment there involved was on refrig¬ 
erating cars where it w’as necessary to determine 
the average number of cars present in the state, 
no particular cars being present during any known 
time. Such a question, like that involved in the 
instant case, necessarily leads into realms where 
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judgment and opinion prevail, and the language of 
the Williamsport Company case is parljicularly 
applicable (pp. 559-560) : I 

The conclusions reached would rest| largely 
upon considerations not entirely sudceptible 
of proof or disproof. * * * if the 

Commissioner refuses to make thej special 
assessment, he is not required to state the 
grounds of his refusal, or, indeed, even to 
record the fact of such refusal. 

Notwithstanding these established principles, 
appellant takes the position that a presij^mption 
prevails that the Commissioner’s decision is wrong 
and that it must be alBrmatively justified or the 
taxpayer will prevail before the Board ajnd this 

I 

court. I 

Under Blair v. Osterlein Co,, supra, th^ Com- 

I 

missioner’s decisions may be challenged before the 
Board, but the presumption of rightful action ob¬ 
viates the necessity for proof on the part of the 
Commissioner and requires the taxpayer to submit 
proof sufficient to rebut the presmnption aiid thus 
show that the Commissioner’s decision w^s erro¬ 
neous. Again, the Williaynsport Compmiy case 
speaks against appellant’s contention whefe it is 
said (p. 564) : I 

The fact that the Commissioner is | party 
to all cases before it enables the Board, by 
rules of procedure which it has devieloped, 
to leave to the Commissioner the ini tial de¬ 
termination of many questions requiring the 
use of facts not in the record. I 
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It is difficult to consider this as other than a 
declaration that the Board must presume that the 
Commissioner had sufficient information before 
him to warrant his decision. 

Finally it is urged in justification of the theory 
advanced that the material evidence is not within 
the reach of the taxpayer. Therefore, it is said 
(Br. 11), the statute: 

* * * does not contemplate that the tax¬ 

payer shall prove anything, but only that the 
taxpayer shall make application for such a 
determination on account of abnormalities. 

That means when reduced to its lowest lerms 
that once tlie taxpayer has made application for 
special assessment his right thereto comes into exis¬ 
tence ipso facto and continues to exist unless and 
until he is shown not to be entitled to it. The prem¬ 
ise upon which this contention is urged does not 
exist, however; it is not true that the proper evi¬ 
dence is not available to the taxpayer. It was held 
in BJair v. OsferJein Company, supra, that all the 
important records such as referred to in the appel¬ 
lant’s assignments were available through the 
process of siibpama and it is said (p. 226): 

The determination is to be made upon pre¬ 
scribed and ascertainable data and is to con¬ 
form to standards set up by the statute, all 
defined with sufficient definiteness and clarity 
to be! susceptible of judicial scrutiny. We 
can not assume that it is to be either arbi~ 
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trary or unrelated to the proper datd in the 
Commissioner's office * * *. (Italics sup¬ 
plied.) 

Every presumption must be indulged in favor of 
the Commissioner’s acts and it must therefore be 
presumed that as far as capable of being reduced to 
record form, the material record has been made and 
can be produced. Thus the argument losesi all its 
force. In Blair v. OsterJein Machine Co, 17 F. (2d) 
663 (the case in the lower court), it is said among 
other things in sustaining the right to subpoena the 
Commissioner’s records (p. 666) : | 

It must be assumed that the Board will 
not abuse its power; that it will cad only 
for such specific documents and data ^s will 
throw light on the case in hand, and only for 
the records of such corporations, or j^frsons, 
a^s were used by the Commissioner fof com¬ 
parative purposes. (Italics supplied.) 

I 

The entire record available to the Commissioner 
is therefore made available to the taxpayeii upon 
his demand for it. 

Chicago Frog Switch Co. v. United States, 68 
Ct. Cls. 186, holds in direct terms that the burden 
is on the taxpayer to show that the Commissioner’s 
decision is erroneous. The question there involved 
was the necessity for using an inventory to clearly 
show income. The character of discretion in\Folved 

I 

in making such determination is very similar to 
that here involved and certainly the evidencej upon 
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wliicli the Commissioner acted would be less avail¬ 
able in record form than in case of a special assess¬ 
ment. 

In Williaynsport Wire Rope Co, v. United States, 
63 Ct. Cls. 463, supra (the case in the lower court), 
the court said (p. 471) : 

The presinnption is that the Commissioner 
discharged his duty under the law. In the 
absence of any infoimation to the contrary 
we may not presume that the Commissioner 
found the statutory difficulties which pre¬ 
cluded an assessment under section 301. 

It is plain that the difficulties of the taxpayer in 
getting evidence that the Commissioner encoun¬ 
tered such statutory difficulties would be much 
greater than in a case where the Commissioner 
should, and it will be presumed did, make proper 
records that can be brought before the Board by 
subpoena. 

In National Bank of Commerce v. United States, 
34 F. (2d) 203, the District Court of the District of 
Washington said (p. 204) : 

To succeed, each plaintiff must bring it¬ 
self under sections 327 and 328, and it must 
appear that the assessment works an excep¬ 
tional hardship evidenced by gross dispro¬ 
portion between the tax computed without 
benefit of these sections and the tax com¬ 
puted by reference to the representative cor¬ 
porations specified in section 328. * * * 
(Italics supplied.) 
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This was said with reference to the sufficiency of 
a complaint attacked by demurrer for w^nt of 
facts. I 

IV 

The Board of Tax Appeals committed no error ill deter¬ 
mining the character of corporations with whicl| appel¬ 
lant should be compared for purposes of determiijiing its 
right to special assessment under sections 327 and 328 

Complaint is made by appellant that the Board 
erroneously determined that comparison m|ist be 
made between it and other corporations ijelying 
upon patents for their principal income. Tl|e rec¬ 
ord does not bear out its position. It is evijiently 
based on the following statement in the o'|)inion 
(R. 24) : I 

We are not informed as to what excess- 
profits taxes were paid by represefitative 
corporations. Possibly some corporktions 
relying upon patents for their principal 
source of income paid a lower excess-profits 
tax than the amount determined by the 

w 

respondent; possibly others paid a much 
higher rate. 

This incidental reference to corporations relying 
upon patents may not be picked out as a limi|ation 
by the Board of the class of corporations available 
for comparative purposes. The discussioh im¬ 
mediately following the quoted part of the fihding, 

1 

as to what taxes were paid by corporation^ gen¬ 
erally, negatives that construction. Whai the 
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Board was deciding in the paii: of the opinion re¬ 
ferred to was that evidence was not produced suf¬ 
ficient to show a right of comparison with repre¬ 
sentative classes, whatever they might be, whether 
including corporations relying upon patents or not. 
Therefore, it said in conclusion (R. 24-25) : 

We think that before a corporation may 
claim the benefits of section 328 it must prove 
such a gross abnormality of invested capital 
or income as warrants the deteimination of 
the tax by comparison with representative 
corporations. The whole picture presented 
by the instant proceeding indicates only a 
low rate of excess-profits tax and we think 
such abnormalities of invested capital and 
income as have been shown raises no prima 
facie presumption that the computation of 
the tax liability under section 301 of the 
statute works any exceptional hardship upon 
the petitioner. 

It, therefore, appears that instead of holding 
that corporations depending upon patents consti¬ 
tuted the only standard of comparison the Board 
declared it had been furnished no information from 
which it could determine that abnonnality existed 
or that comparison with any representative group 
of corporations would show that appellant would 
suffer excei^tional hardship or gross disproportion 
between the taxes computed in the one way as com¬ 
pared with the other. 
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^ersing 


CONCLUSION 

Appellee respectfully submits that appellant has 
shown this court no sufficient reason for reU 
the decision of the Board of Tax Appeals. 

G. A. YouNGQUisoi^ 
Assistant Attorney General. 

I 

Sew ALL Key, | 

i 

A. G. Divet, i 

Special Assistants to the Attorney Gei^eral. 
December, 1930. 
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Court of Appeals of the District of | Columbia 


No. 5120. i 

1 

1 

I 

Railway Supply Company, Appellaijit, 

I 

vs. 

Robert H. Lucas, Commissioner, 


1 Docket No. 11961. j 

i 

R.ulway Supply Company, 203 South Dearbcfrn Street, 

Chicago, Ill., Petitioner, 

Commissioner of Internal Revenue, Resjl)ondent. 
Appearances: 

For Taxpayer: H. Stanley Ilinrichs, Esq., F. Bright. 
For Comm’r: A. H. Willey, Esq., J. A. 0’Call|aghan, Esq. 

Docket Entries. 

1926. 

Feb. 12. Petition received and filed. 

‘‘ 20. Copy of petition served on Solicitor. 

“ 20. Notification of receipt mailed taxpayer. 

Mar. 15. Answer filed bv Solicitor. 1 

24. Copy of answer served on taxpayer.! Assigned 
to General Calendar. j 

1928. 

June 27. Hearing date set 9/12/28. 

Sep. 12. Hearing had before Mr. Littleton on [taxpayer’s 
motion to consolidate with Docket il6681 and 
continue to Nov. 5th, 1928 and granted. (Mo¬ 
tion to consolidate filed at hearing.) 

11. Motion to limit hearing to subdivision (b) and (&) 
Rule 62. Granted. 


1—5120a 




2 


RAILWAY SUPPLY COMPANY VS. 


Oct. 30. 
31. 

Dec. 4. 


i i 


5. 


1929. 
Jan. 17. 




^^ar. 


4 ^ 



24. 

1. 

1 . 

1 . 


“ 2 . 
Oct. 1. 
1. 

1 . 

Xov. 30. 


(i 


30. 


Dec. 7. 
“ 14. 


Motion for a continuance to Dec. 10, 1928 filed by 
taxpayer. See 168’81. 

Motion granted. 

Motion for a continuance to January term, 1929 
filed by taxpayer. 

Motion granted for hearing Jan. 17, 1929. 

Hearing had before Mr. Smith. Amended peti¬ 
tion filed at hearing. Brief due in 45 days. 

Transcript of hearing of Jan. 17, 1929 filed. 

Brief filed by taxpayer. 

Re(inested findings of tact filed by taxpayer. 

P^’indings of fact and opinion rendered. Mr. 
Smith. Judgment will be entered for the re- 

cr* 

spondent. 

Decision entered. 

Stipualtion of venue filed. Court of Appeals, D. C. 

Petition for review by Ct. of Ap. D. C. with assign¬ 
ments of error filed bv taxpayer. 

Proof of service filed. 

■Motion ifor 30 day extension to prepare and de¬ 
livery record filed by taxpayer. 

Order enlarging time to Dec. 30,1929 for prepara¬ 
tion of evidence and delivery of record papers, 
entered. 

Praecipe filed with proof of service thereon. 

Motion for enlargement of time to 12/24/29 to file 
objections to praecipe or petitioner to file 
counter praecipe, filed by G. C. 


Now, December 28,1929, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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ROBERT H. LUCAS, COMMISSIONER, ETC.! 


2 Docket No. 16881. | 

j 

The Railroad Supply Company, 203 South Dear|born Street, 

Chicago, Ill., Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Taxpayer: F. S. Bright, Esq., H. S. Hinlrichs, Esq. 
For Comm’r: James A. O’Callaghan, Esq. 


1926. 
June 7. 
12 . 
12 . 

July 8. 
Aug. 23. 

1928. 
July 5. 
Oct. 19. 


Docket Entries. 

Petition received and filed. 

Copy of petition served on Solicitor. 

Notification of receipt mailed taxpayer. 

Answer filed bv Solicitor. 

Copy of answer served on taxpayer. Qeneral Cal¬ 
endar. 

Hearing set Nov. 5, 1928. j 

Motion to limit hearing to issues und^r Rule 62, 
filed by G. C. Granted. 


i. i 


30. 


31. 

Dec. 4. 


i I 


o. 

1929. 
Jan. 17. 


Motion for a continuance to Decembd 
filed by taxpayer. See 11961. 

Motion granted. 

Motion for a continuance to January 
filed by taxpayer. See 11961. 
Motion granted to January 17th, 1929. 


r 10, 1928, 


term 1929 


24. 

Mar. 1. 

1 . 


Hearing had before Mr. Smith on t^he merits. 
Amended petition filed at hearing. [Briefs due 
in 45 days. | 

Transcript of hearing, January 17, 19^9. 

Brief filed by taxpayer. See 11961. | 

Requested findings of fact, filed by taxpayer. See 
11961. j 

Apr. 1. Findings of fact & opinion rendered. ^Ir. Smith. 

Judgment will be entered for Commibsioner. 

2. Decision entered. 

Oct. 1. Stipulation of venue filed. Court of Appeals of 

D. C. 



4 RAILWAY SUPPLY COMPANY VS. 

Oct. 1. Petition for review by Court of Appeals of D. C. 
with assignments of error filed by taxpayer. 

“ 1. Proof of service filed. 

Nov. 30. Motion for 30 days extension to complete & file 
record filed by petitioner. 

“ 30. Order enlarging time for preparation of evidence 

and transmission & delivery of record papers to 
Dec. 30, 1929 entered. 

Dec. 14. Motion for enlargement of time to 12/24/29 to file 
objections to praecipe or petitioner to file 
counter ])raecipe filed by G. C. See 11961. 

Now, December 1929, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

! Clerk U. S, Board of Tax Appeals. 

3 failed Feb. 12, 1926. 

United States Board of Tax Appeals. 

Docket No. 11961. 

Appeal of The Railroad Supply Company, 203 South Dear¬ 
born Street, (liicago, Illinois, for the Year 1918. 

Pefifion. 

The above named jtaxpayer hereby a])peals from the de¬ 
termination of the Commissioner of Internal Revenue, as 
set forth in his defi<tiency letter IT :E :Si\[ :60D-CLB dated 
December 14, 192"), and as tlie basis of its appeal sets forth 
the following: 

1. The taxpayer is an Illinois Corporation with principal 
office at ^203 South Dearborn Street, Chicago, Illinois. 

2. The deficiency letter (copy of which is attached) was 
mailed to tax})ayer on December 14, 1925, and states a defi¬ 
ciency of $17,079.95. 

4 Prior thereto taxpayer had applied for relief for 
the taxable year 1918 under the provisions of Sec¬ 
tions 327-328. ot the 1918 Act. By letter of the Commis- 
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sioner dated January 10, 1925, its application for said re¬ 
lief was denied. 

3. The taxes in controversy are Income and ij^rofits Taxes 

for the calendar year ended December 31, IJ^IS, and are 
mo/e than $10,000,000, to wit//, $17,070.05. | 

4. Tlie determination of tax as contained in sdid deficiency 

I 

letter is based upon the followini>- error: j 

The Commissioner has denied s])ecial relieif under the 
provisions of Sections 327-328 of the Revenue Act of 1018. 

The taxpayer acquiesces in the Statutory ln\’ested Capi¬ 
tal and Taxable Xet Income for the year 1018 |as set forth 
in statement attached to ('’ommissioner’s letter dated Janu¬ 
ary 10, 1025, (IT:CA-2442-l) to wit: 

Invested Capital .. 

Taxable Xet Income . 


$778,581.24 
102,876 47 


but it does not acquiesce in the determination of its In¬ 
come and Profits Taxes for said year on such statutory 
basis. 

5 5. The facts u])on which the taxpay(^r relies as 

constitutini>- the basis of its appeal are a.j follows: 
(a) This corporation was organized in 1805', under the 
laws of Illinois, with a capital stock of $1,000.()0, and was 
reorganized in 1005, at which time the capital stock was in¬ 
creased to $500,000.00. 

(//) At the time of reorganization in 1005, Till 
Supply Company, by contract with Henry S. Hawley, ac¬ 
quired the following pi* 0 |)erty formerly held byjthe Quincy 
Wegg Corporation: | 

Patents .. $478,780.40 

Real Estate . I 15,000 00 

Factory Equipment . ! 4,469.51 

Furniture & Fixtures . I 1,750.00 


le Railroad 


$500,000.00 

for which (,'ommon Stock of ecpial par value was issued. 

The Xet Income earned from these Patents for the first 
five years use (1906 to 1910, inclusive) was $690,850.58. 
Outside of a very small business in its Signhl Depart¬ 
ment, substantially all the business of this Corpora- 
6 tion has to do with the sale of patented rajilroad tie- 
plates. The Corporation takes orders fori these tie- 
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plates from the railroads, l)iit did Rot itself durini? the year 
under review, and never lias, manufactured the tie-])lates. 

It has alwavs liad them manufactured for it bv tlie steel 

• • 

mills, and in order to furtlier protect its business the plates, 
when finislied, hav(‘ b(‘(‘u ])ill(*d l\v the steel mills to The 
Kailroad Supply (’()m])any and by it to its customers. It 
has been demonstrated by the ex])orience of the corporation 
that if it weri‘ not for tin* value and protection of the ])atents 

owned bv it, tin* >iteel mills would deal directlv with the rail- 

• * 

roads and this cor]) 0 !'ation would cease to exist. Because 
of the fact that these patentc'd tie-plates are so superior to 
the ordinary tie-plates, the railroads demand them and 
order them from The Kailroad Sup])ly Company, and thus 
furnish the oidy income that this Corporation has. 

For the year lhl8, these' valuable patents have been in¬ 
cluded in Invested ( a])ital to the extent of only $1*25,000, 
due to the statutory limitation of 25/f of capital stock out- 
stand in ir. 

7 The Income derived from the possession of the 

above mentioned Patents and those ]nirchased for 
$73,529.60 from the Independent Supply Com]>any (which 
latter have been allowed as Invested Capital) was $192,000 
for 1918, and outside of a very minor profit produced by its 
manufacturiuj:: Si<>-nal Department, such income was en¬ 
tirely deriv(‘d from the possession of Patents of great 
value. 

Several of tlie Patents did not expire until 1920, and 
amongst tlu'se was one of the most valuable. 

Att(‘ntion is calletl to the fact that no depreciation upon 
Indents has claimed in any year, and that the income 

for the years in (piestion has not been reduced by de])recia- 
tion; that the (h)r])oration contends that the value of these 
Patents continues and that they are still worth their original 
cost. 

This is a business that was adverselv affected bv the 
War. 


The abnormal condition existing herein is that caused bv 
excluding from Invested Ca])ital some $350,000 cash value 
of Patents under a stautory limitation which deprives this 
particular corporation of its economic or real income-pro¬ 
ducing Invested Capital. 
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8 The Corporation does not claim that tke ratio of 
profits tax to income for the year in question was 

larger than that of corporations in general, but that the 
rates were greater than other business compa):able to it 
and having a normal invested capital. The busii^ess of this 
Corporation is in effect that of a royally upon Patents, 
in which cash and tangible assets are not inconieLproducing 
factors, but in which the ‘'intangible” asset j)f Patents 
produces the tangible income which has been ta^ed. 

(c) The Commissioner recognized the abnorjnal condi¬ 
tion existing in its Invested Capital and Taxable Net In¬ 
come for the year 1917, and granted relief und^r the pro¬ 
visions of Section 210 of the 1917 Act. This abnormal con¬ 
dition was magnified for the year 1918, due to the fact that 
the Revenue Act of 1918 permitted the inclusion, as In¬ 
vested Capital, of Patents purchased for stock, only to the 
extent of 25% of the outstanding Capital Stoe|v, whereas 
under the 1917 Act Patents could be included a^ Invested 
Capital at cost. | 

6. The taxpayer in support of its appeal relies upon 
the following proposition of law: 

That due to the facts above set out there is aij abnormal 
condition in the invested capital of the corporation and 
that it is entitled to relhh* under the provisions of Sections 
327-328 of the Revenue Act of 1918. 

9 Wherefore, the taxpayer respectfully i^rays that 
this Board niav hear and determine its appeal. 

FRANK S. BRIGHT, 

Counsel for Taxpayer^ 
Colorado Buildingy Wasliingtofty D. C. 

I 

State of Illinois, | 

County of Cooh, ss: \ 

E. H. Bell, being duly sworn says that he is jpresident 
of The Railroad Supply Company, above-named, and as 
sucli is duly authorized to verify the foregoing petition; 
that he has read the said petition, or had the ^ame read 
to liim, and is familiar with the statements therein con¬ 
tained, and that the facts therein stated are true, except 
such facts as are stated to be upon information and belief, 
and those facts he believes to be true. 

(Signed) E. H. BELL. 
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Sworn to before me this — day of February, 1926. 

[notarial seal.] WM. S. brand, 

Notary Public. 

Commission expires 6/17/26. 

10 Copy. 

Treasury' Department, Washington. 

IT :E :S.M-60D-CLB. Dec. 14, 1925. 

The Railroad Supply Company, 

203 South Dearborn Street, 

Chicago, Illinois. 


Sirs: 

An audit of your income and profits tax returns for the 
year 1918 has resiUted in the determination of a deficiency 
of $17,079.95 as shown in Bureau letter dated January 
19, 1925. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 da vs from the 
date of mailing of this letter within which to file an appeal 
contesting in whole or in part the correctness of this deter¬ 
mination. Any such appeal must be addressed to the United 
States Board of Tax Appeals, Washington, D. C. and must 
be mailed in time to reach that Board within the 60-dav 
period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board) of Appeals and has not done so within 
60 days prescribed and an assessment has been made, or 
where a taxpayer has appealed and an assessment in ac¬ 
cordance with the,final decision on such appeal has been 
made, no claim in abatement in respect of any part of the 
deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, lyou are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to ,the Commissioner of Internal Revenue, 
Washington, D. C. [for the attention of IT :E :SM-60D-CLB. 
In the event that you acquiesce in a part of the determina- 
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tion, the agreement should he executed with respect to the 
items agreed to. ! 

Respectfully, | 

D. H. BI^AIR, 

Ca}}\ missioner, 
By C. R. N4SH, 

Asst, to the Commissioner. 

Now, Dec'omher 28, 1929, the foregoing petiiioii certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.^ 

B. D. GAA^BLE, 

Clerk U. S. Board of Appeals. 

I 

11 Filed Mar. 15, 1920, United States Beard of Tax 

Appeals. 

I 

i 

United States Board of Tax Appealjs. 

I 

Docket No. 11961. 1 

I 

In re Appeal of Railroad Supply Co., 203 So. Dearborn St., 

Chicago, Ill. 

i 

Answer. 

Comes now the Commissioner of Internal Revenue, by 
his attorney A. W. Gregg, Solicitor of Internal Revenue, 
and for answer to the petition filed in the above-entitled 
appeal, admits and denies as follows: 

(1) Admits the statements contained in parajgraphs 1, 2 
and 3 of the petition. 

(2) Admits the statements of fact contained in para¬ 
graph 5, subdivision (a). j 

(3) Admits that for the year 1918, intangible^ have been 
included in the computation of the taxpayer’s invested 
capital to the extent of the limitations imposed thereon by 
Section 326 of the Revenue Act of 1918. 

(4) Admits that there is no dispute between tl|e taxpayer 

and tlie Commissioner as to the amount of invented capital 
and taxable net income. I 
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(5) Denies individuallv and collectively the statements 
of fact contained in paragragh 5, subdivisions (b) and (c). 

Propositions of Law. 

(1) There are no abnormalities affecting either the in¬ 
come or the invested capital of the taxpayer for the year 
1918. 

(2) The taxpayer is not entitled to have its j)rofits taxes 
for the year 1918 determined under the provisions of Sec¬ 
tions 327-328 of the Revenue Act of 1918. 

12 (3) A determination of the taxpayer’s profits taxes 

for the year 1918 under the provisions of Section 328 
of the Revenue Act of 1918 would not result in anv other 
or further relief in the computation of such taxes than lias 

been afforded bv the Commissioner. 

•> 

(4) The fact that a taxpayer has patents in excess of the 
amount allowable in the computation of its invested capital 
under the provisions of section 32G does not constitute an 
abnormality in invested capital as contemplated by section 
327 of the Revenue Act of 1918. 

Wherefore it is prayed that the taxpayer’s petition be 
dismissed and the appeal denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney f6r Commissioner of Internal Revenue. 

Of Counsel: 

WARD LOVELESS, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, December 28, 1929, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


WL/mvb. 
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13 Filed June 7, 1926. 1 

I 

i 

United States Board of Tax Appealjs. 

1 

Docket Number 16881. j 

Appeal of The Railroad Supply Company, j203 South 
Dearborn Street, Chicago, Illinois, Petitioner, 


Commissioner of Internal Revenue, Resj^ondent. 

I 

Petition. l 

1 

1 

I 

_ I 

The petition of The Railroad Supply Company respect¬ 
fully shows to the Board: I 

I. That it is a corporation duly organized alnd existing 
under the Laws of Illinois, with its principal office at 203 
South Dearborn Street, Chicago, Illinois. 

II. That it hereby appeals from the determination of the 

Commissioner of Internal Revenue, set forth pi his defi¬ 
ciency letter (IT :F :SM :6()D :CLB; B-26962; (C-2'p297) dated 
April 9, 1926, and mailed to the petitioner on sjaid date, a 
copy of which is attached hereto, marked Exhibit ‘‘A” and 
made a part her-of by reference. j 

III. That the deficiency, being the taxes in controversy, 
amounts to $24,644.33 and is income and profit^ taxes for 
the calendar year 1919 in the amount of $13,594,171 and for 
the calendar year 1920 in the amount of $11,04^.62. Said 

taxes are more than $10,000.00. | 

14 IV. That the petitioner assigns the follo\^^ing errors 
committed by the Commissioner of Internal Revenue 
in the determination of tax contained in said defijciency let¬ 
ter, namely: j 

(1) The Commissioner has denied special rejief under 
the provisions of Section- 327 and 328 of the Reve^iue Act of 
1918 for the taxable vears 1919 and 1920. 1 

The taxpayer acquiesces in the statutory investjed capital 
and the taxable net income for the respective yeirs, as set 
forth in statement attached to the Commissioner’s letters 
dated January 19, 1925 and March 9, 1925, to wij; 
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1919. 1920. 

Invested Capital. $789,179.84 $785,438.28 

Taxable Net Income. 205,603.10 214,329.18 


but it does not acquiesce in the determination of its income 
and profit taxes for said years on such statutory basis. 

V. That the petitioner siiows tlie following facts upon 
which it relies as tlie basis of its appeal as sustaining the 
above assignments of error, namely: 

(1) This corporation was organized in 1895 under the 
Laws of Illinois, with a Capital Stock of $1,000.00; and was 
reorganized in 1905, at which time the Capital Stock was in¬ 


creased to .$500,000.00. 

(2) At the time of reorganization in 1905 The Railroad 
Supply Company, by contract with Henry S. Hawley, ac¬ 
quired the following property formerly held by the 
15 Quincy & Wegg Corporation, to wit: 


Patents. .$478,780.49 

Real Estate... 15,000.00 

Factory Equipment. 4,469.51 

Furniture & Fixtures. 1,750.00 


Total 


$500,000.00 


for which Common Stock of equal par value was issued. 

(3) The net income earned from the patents acquired, as 
set forth above, for the first five years after acquisition 
(1906 to 1910, inclusive) was $690,850.58. 

(4) Outside of a very small manufacturing business in 
its signal de])artment, substantially all the business of this 
Corporation has to do with the sale of ])atented railroad tie- 
plates. The Cor])oration takes orders for these tie-plates 
from the railroads, but did not itself during the vears under 
review, and never has, manufactured the tie-plates. It has 
always had them manufactured for it bv the steel mills, and 
in order to further ])rotect its luisiness the plates, when 
finished, have been billed by the steel mills to The Railroad 
Supply Company and by it to its customers. It has been 
demonstrated by the experience of the corporation that if it 
were not for the value and ])rotection of the patents owned 
by it, the steel mills would deal directlv with the railroads 
and this Corporation would cease to exist. Because of the 
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fact that these patented tie-plates are so superior to 
16 the ordinary tie-plates, the railroads demand them 
and order them from The Raili-oad Supijly Company, 
and thus furnish the only income that this Corporation has. 

(5) For the years 1919 and 19*J0 these valilable patents 

have been included in invested capital to the ektent of only 
$125,000.00 in each year, due to the statutory jlimitation of 
25% of Capital Stock outstanding*. j 

(6) The income derived from possession of the above- 

mentioned patents, and those later purchased for $73,529.60 
in cash from The Independent Supply Company, which 
latter have been allowed as invested capital, was $205,- 
603.10 for 1919 and $214,329.18 for 1920. Outside of a very 
minor ])roht produced by its manufacturing* signal depart¬ 
ment, such income was entirely derived from ]|ossession of 
patents of great value. | 

(7) Xo depreciation upon j)ateiits has beeii claimed or 
allowed in any year; and the income for the y^ars in ques¬ 
tion has not been reduced by de])reciatti()n on patents. 

ue of these 
d therefrom 


that caused 
$350,000.00 


(8) The Corporation contends that the va 
patents continues, and that the income derive 
makes them still worth their original cost. 

(9) The abnormal condition existing herein u 
by excluding from invested capital the sum of 

actual cash value of patents under tl^e statutory 
17 limitation which deprives this particuh^r Corpora¬ 
tion of its economic or actual income-pfoducing in¬ 
vested capital. The business of this Corporatioji is in effect 
that of a royalty upon patents, in which cash ipid tangible 


1 which the 
ible income 


assets are not income-producing factors, but i 
‘^intangible” asset of patents ])roduces the tan^c 
which has been taxed. 

(10) The Commissioner recognized the abnormal condi¬ 
tions existing in its invested ca[)ital and taxablej net income 
for the year 1917, and granted relief under thc^ provisions 
of Section 210 of the 1917 Act. This abnormal pndition is 
magnified for the years 1919 and 1920, due to t^te fact that 
the Kevenue Act of 1918 permits the inclusion for invested 
ca])ital purposes of ])atents purchased for stock lonly to the 
extent of 25% of the outstanding capital stocjc, whereas, 
under the 1917 Act, no such statutory limitation upon the 
patents existed, and the patents could be incli|ded as in¬ 
vested capital at actual cost, ! 
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The premises considered, petitioner prays that the de¬ 
termination by the Commissioner of Internal Revenue of 
the income and excess profits taxes of petitioner for the 
periods covered by said deficiency letter may be reviewed 
by this Honorable Board. 

2. That said income and excess profits taxes for said 
periods may be redetermined in accordance with law. 

3. For such other and further relief as the Board may 
deem proper. 

: FRANK STEELE BRIGHT, 
i FRANK STEELE BRIGHT, 

Attorney for Tax payer, 

I Colorado Bnildiny^ Washington, D. C. 


18 State of Illinois, 

County of Cook, ss: 

E. H. Bell, being duly sworn, states that he is the Presi¬ 
dent of The Railroad Supply Com])any, the taxpayer in the 
foregoing and annexed petition, and as such is authorized 
to verify the same; that he has read the said petition and 
knows the contents thereof; that the statements therein 
made are true except such facts as are stated to be upon 
information and belief, and as to such facts he believes 
them to be true. 

E. H. BELL, 

President TJie Railroad Supply Company. 


Subscribed and sworn to before me this 4th dav of June, 
1926. 

WM. J. BRAND, 

Notary Public. 
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Exhibit ‘LV.'- 


Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :E :SiM :60D, CLB: B-26962, 0-25297. 

Apr. 9, 1926. 

The Railroad Su|>})ly Company, 

203 South Dearborn Street, 

Chicago, Illinois. 

Sips: 

An audit of your income and profits tax returns for the 
years 1919 and 1920 has resulted in the determination of a 
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1 
I 

deficiency in tax of $24,044.33, as shown in bureau letter 
dated November 16, 1925. ! 

' I 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any ^uch petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washiiiglon, D. C. and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sunday as the sixtieth dav. 

Where a taxpayer has been given an opporljunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescifibed and an 
assessment has been made, or where a taxpaye|r has filed a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the un]f)aid amount 
of the assessment must be paid upon notice iind demand 
from the Collector of Internal Revenue. No claim for 

abatement can be entertained. | 

If you acquiesce in this determination and d|D not desire 

to file a petition with the United States Board [of Tax Ap¬ 
peals, you are requested to execute a waiver oi your right 
to file a petition with the United States Boardjof Tax Ap¬ 
peals on the enclosed form A, and forward it \o the Com¬ 
missioner of Internal Revenue, Washington, D|. C. for the 
attention of IT :E ;SM :6()I), CLB :B-26962, C-52|)27. In the 
event that you acquiesce in a part of the deternjiination the 
waiver should be executed with respect to the itefns to which 
you agree. j 

Respectfullv, i 

D. H. BLiAIR, 

Comyi^issioner, 
By C. E. NAgn, 
Assistant to the Com'ti^issioner, 

20 Statement, | 

I 

In re The Railroad Supply Company, 203 South Dearborn 

Street, Chicago, Illinois. 

j Deficiency 
! in tax. 

|$13,594.71 
11,049.62 

I 24,644.33 

1 


Year. 

1919 

1920 


Total 
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The adjustments resiiUiii^* in tlu* above deficiencies were 
more fullv explained in Bureau letters dated January 19, 

1925 for 1919 and March 9, 1925 for 1920. 

After a careful review of your ])rotest dated January 16, 

1926 against the denial of your a])plicalion for assessment 
of vour ])rofits tax for the calendar vears 1919 and 1920 
under the ])rovisions of Section M2S of the Revenue Act of 
1918 as set forth in Bureau letter dated November 16, 1925, 
and of all the evidence submitted in conference in support 

of vour contentiotis vou are advised that the Bureau holds 

» • 

that the evidence presented fails to establish that your in¬ 
vested capital or net income is affected by abnormal condi¬ 
tions which would justify the Bureau in computing your 
tax under the provisions of Section 328 of the Revenue Act 
of 1918. 

A copy of this letter is being mailed to your attorney of 
record, Mr. F. S.' Bright, Colorado Building, 'Washington, 

D. C. 

Now, December 28, 1929, the foregoing petition certified 
from the record as a true copy. 

[Seal F. S. Board of Tax Appeals, 1924.] 

B. D. ga:\ible, 

Chn’k U. S. Board of Tax Appeals. 

21 Filed Jul. 8|, 1926, Fnited States Board of Tax 

A])peals. 

Fnited States Board of Tax Appeals 
Docket No. 16881. 

In re Appeal of The Railroad Supply Co., 203 S. Dearborn 

St., Chicago, Ill. 

A iisiver 

Comes now the, CommissioiKu* of Internal Revenue, by 
his attorney A. (Iregg, (leuei'al Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition filed in the 
above-entitled appeal, admits and denies as follows: 

L Admits the statements contained in paragraph I of the 

petition. 
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II. Admits the statements contained in paragraph II of 

the petition. | 

III. Admits the statements contained in pari:Jgraph III of 
the petition. 

IV. (1) Admits that the Commissioner has d(3nied assess¬ 

ment of the taxpayer’s profits taxes for the ye^irs 1919 and 
1920 under the provisions of Sections 327-3*28 of the Rev¬ 
enue Act of 1918; and that the Commissioneij determined 
the taxpayer’s statutory invested capital and taxable net 
income to be as set out in paragraph IV, subdiyision (1), in 
which determination the taxpayer acquiesces | but denies 
that that refusal of the Commissioner to deterniine the tax¬ 
payer’s profits taxes for the years 1919 and 19ip0 under the 
provisions of Sections 327-328 of the Revenue Act of 1918, 
constituted error. i 

V. (1) and (2) Admits the statements contained in para¬ 
graph V, subdivisions (1) and (2) of the petitiojii. 

V. (3) and (4) Denies the statements contaii|ied in para¬ 
graph V, subdivision (3) and (4) of the petition. 

22 V". (5) Admits the statements containbd in para¬ 

graph V, subdivision (5) of the petition.j 

V. (6) to (10) Denies the statements contaiiied in para¬ 
graph V, subdivisions (6) to (10) inclusive, of the tax¬ 
payer’s petition. 

Wherefore it is prayed that the taxpayer’s petition be 
dismissed and the appeal denied. ] 

A. W. GR^GG, 

General Counsel^ Bureau of Internal Reiwnue. 

Of Counsel; 

WARD LOVELESS, 

Special Attorneyj Bureau of Internal Revenue. 

I 

1 

Now, December 28, 1929, the foregoing answer certified 
from the record as a true copy. j 

[Seal U. S. Board of Tax Appeals, 1924.] | 

B. D. GAMBjLE, 

Clerk U. S. Board of Tax \ippeals. 

WL/mvb. I 

3—5120a i 
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23 Filed Sep. 1 11, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 11961. 

Railroad Supply Company, Petitioner, 

V. 

CoM.MissioNEH OF INTERNAL REVENUE, Respondent. 

Motion, 

Comes now the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of In¬ 
ternal Revenue, and 

Moves the Board to limit the hearing in the above appeal 
in the first instance to the issues defined in subdivisions 
(a) and (b) of Rule 62 of the Board’s Rules of Practice. 
Petitioner’s counsel advises that there is no objection to the 
granting of this motion by the Board. 

(Signed) C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

ALVA C. BAIRD, 

A. H. WILLEY, 

Special Attorneys, Bureau of Internal Revenue. 

9-11-28. 

Granted Sep. 11, 1928. 

(Signed) B. H. LITTLETON, 

Member U, S, Board of Tax Appeals. 

Now, December 28, 1929, the foregoing motion and order 
certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

24 Filed at Hearing Sept. 12, 1928. 

Granted Sept. 12,1928. 

(Signed) B. H. LITTLETON, 

i Member U. S. Board of Tax Appeals, 
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Before the United States Board of Tax Appeals. 

Docket No. 11961. 1 

1 
I 

The Railroad Supply Company, 203 Dearlj)orn Street, 

Chicago, Illinois, Petitioner, j 

I 

I 

V. 

The Commissioner of Internal Revenue, D|efendant. 

1 

Motion to Consolidate 

Comes now Frank S. Bright, attorney of petitioner, and 
respectfully shows that there is pending befor<^ this Board 
in case No. 16681 a petition for the same petitioner and in¬ 
volving the same question as is involved in No. 11961, for 
the years 1919 and 1920, which said case has been set for 
hearing before the Board on November 5, 1928, but which 
said case is now in the hands of the Special Ad idsory Com¬ 
mittee. 

And so showing, said attorney moves that s^id case No. 
11961, set for hearing on the 12th of September, 1928,may be 
continued to November 5, 1928 and consolidated with said 
case No. 16881 for hearing on that date, unless prior thereto 
both appeals have been disposed of by agrecmcmt between 
said Special Advisory Committee and petitionepr. 

And said attorney further shows to thej Board that 

25 the Assistant to the General Counsel in cljiarge of the 
defence of the United States in Appeal N^. 11961 as¬ 
sents to the granting of the foregoing Motion. | 

Respectfully submitted, | 

FRANK A. BRIGHT, 

Attorney for petitioner, 

\ 

Now, December 28, 1929, the foregoing motioiji and order 
certified from the record as a true copy. | 

[Seal U. S. Board of Tax Appeals, 1924.] | 

B. D. GAMBLE, 

Clerk U. S, Board of Tax Appeals 

26 A true copy. Teste : 

B. D. GAMBLE, 

Clerk U, S, Board of Tax Appeals, 
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United States Board of Tax Appeals. 

The Kailroad Supply Co., Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Docket Xos. 11961,16881. Promulgated April 1,1929. 

The petitioner Jicld to liave had no such abnormality in 
invested capital and income for the years 1918, 1919, and 
1920 as would entitle it to special assessment under the pro¬ 
visions of section 328 of the Revenue Act of 1918. 

Frank S. Bright, Esq,, and II, Stanley Ilmrichs, Esq,, for 
the petitioner. 

Jas, A, O'Callaghan, Esq,, and P, A, Bayer, Esq., for the 
respondent. 

These are proceedings for the redetermination of de¬ 
ficiencies in income and profits tax for 1918, 1919, and 1920 
in the respective amounts of $17,079.95, $13,594.71, and 
$11,049.62. The point in issue is whether the petitioner had 
such an abnormality in invested capital and income for the 
taxable years as entitles it to assessment under the provi¬ 
sions of section 328 of the Revenue Act of 1918. 

Findings of Fact. 

The petitioner is an Illinois corporation with its principal 
office in Chicago. It was incorporated in 1905 and issued 
its capital stock of the par value of $500,000 for certain 
property, which property was entered upon petitioner’s 
books of account at the following valuations: 


27 Patents . $478,760.49 

Real estate. 15,000.00 

Equipment . 4,489.51 

Furniture and fixtures. 1,750.00 


The correct statutory invested capital and income of the 
petitioner for the years 1918,1919, and 1920 were as follows: 
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1918. 

Invested capital. $778,581.24 

Taxable net income. 192.87G.47 


1019. 

$780,170.84 

205,60,il0 


1920. 

$7S5,4:?8.2S 

214.329.18 


id $46,290.72 
the respond- 
atents to 25 


The total profits tax liability determined by jthe Commis¬ 
sioner for the taxable years involved was $56,618.46 for 
1918, $37,447.17 for 1919, and $41,147.13 for 1^920, and the 
total tax liability (including income tax liabijity) for the 
same years was $72,392.27, $53,681.05, and $57,340.34, re¬ 
spectively. The tax liability shown by the original returns 
was $55,312.32 for 1918, $40,086.35 for 1919, ai 
for 1920. In the computation of the deficiencies 
ent limited the invested capital in respect of i 
per cent of the amount of the capital stock issfied therefor. 

Almost all of the business transacted by tlie petitioner 
during the taxable years was from the sale of t|e-plates (an 
article of railroad equipment), manufacture<l for it by 
certain steel companies from designs in accoji’dance with 
patents owned or controlled by the petitioner. jPetitioner’s 
only other business (less than 5 per cent of thg entire vol¬ 
ume), was the manufacture and sale of signal lights suitable 
for use at railroad crossings. The methods ijy which its 
business was conducted were as follows: | 

The petitioner solicited from the railroad cajnpanies or¬ 
ders for the purchase of its patented tie-plates. This order 
was turned over to a steel company which manufactured 
the tie-})lates and sent them direct to the railroad 
2S company but sent the bill for same to thq petitioner. 

The petitionei* paid the steel company ajid received 
the entire purchase price from the railroad company. 

During the taxable years petitioner had frojn 20 to 25 
usable ])atents, a number of which it acquired at'ter the date 
of its incorporation. .Most of the ])atents thus acquired 
were not capitalized but their cost was chargecj to the ex¬ 
pense accounts in the petitioner’s books of ac'pount. No 
patents have ever been depreciated on the books of account 
and no depreciation upon patents has been allo\yed in com¬ 
puting taxable income. The productive assets of the com¬ 
pany consist almost exclusively of its patents. 

Since 1916, the president of the company has joeen E. H. 
Bell, who, in his own right, owned certain tie-plite patents 
in which the petitioner had no rights or interestf?. During 
the taxable years Bell permitted the petitioner ito use his 
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patents, receiving no consideration therefor, and during 
said years petitioner sold the tie-plates manufactured under 
said patents to its Xew York office. 

The gross sales of petitioner for the years 1918 to 1920, 
and the net income were as follows : 


1918 

1919 

1920 


(Jross sales. 

$2,594,503.94 

4,513,072.12 

6,374,435.05 


Net income. 

$192,876.47 

205,603.10 

214,329.18 


Under patent No. 905,493 granted to E. II. Bell December 
1, 1908, llie petitioner sold in 1918, 1,713,072 tie-plates for 
$593,511.0(5; ill 1919, 2,14!),147 tie-])lates for $765,558.05; in 
1920, 2,356,546 tie-plates for $894,113.29. 

29 On patent No. 1,001,921 granted E. II. Bell August 
2t), 1911, and ])aten1 Xo. 1,044,853 granted E. H. Bell 
Xovember 19, 1912, the ])etitioner in 1918 sold 330,332 tie- 
plates for $14,522.84; in 1919, 502,423 tie-plates for $200,- 
370.02; in 1920, 548,730 tie-plates for $206,670.47. 

lender ])alent Xo. 1,219,224 granted E. II. Bell March 13, 
1917, the petitioner in 1918 sold 561,810 tie-])lates for $118,- 
617.15; in 1919, 1,663.659 tie-plates for $318,054.86; in 1920, 
6,924,836 tie-plates for $1,590,296.16. Bell at this time 
owned only a few shares of stock in the company and was 
under no obligation to allow the (*omj)any to use his patents, 
lie had, however, been given a contract in 1916, under which 
he was permitted to acrpiire $25,000 par value of the capital 
stock as soon as the dividends thereon amounted to $25,000. 

The three officers of the petitioner devoted all their time 
to its business and were largelv instrumental in securing 
sales of these tie-plates. Their salaries were less than those 
paid by the great majority of similar concerns, and peti¬ 
tioner, contrary to the general ])ractice, did not increase the 
salaries of its officers during the war period. On the con¬ 
trary, it paid them less than in 1916. The salaries and com¬ 
missions paid to officers for the years 1916, 1918, 1919, and 
1920 were as follows; 


1916 

1918 

1919 

1920 


$39,276.09 

26,419.28 

27,465.00 

25,938.56 
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1 

30 The tax liability of the petitioner forj 1917 was de¬ 
termined upon the basis of section 210 of the Revenue 
Act of 1917. I 

I 

I 

1 

Opinion. ! 

I 

Smith : Section 327 of the Revenue Act of ;|.918 provides 
in part: j 

That in the following- cases the tax shall be determined as 

1 

provided in section 328: j 

{d) Where upon application by the corporatiion the Com¬ 
missioner finds and so declares of record that the tax if 
determined without benefit of this section woijild, owing to 
abnormal conditions affecting the capital or iicome of the 
corporation, work upon the corporation an exceptional hard¬ 
ship evidenced by gross disproportion ])etween the tax com¬ 
puted without benefit of this section and the tjix computed 
by reference to the representative corporations specified 
in section 328. This subdivision shall not apphf to any case 
(1) in which the tax (computed without benefit! of this sec¬ 
tion) is high merely because the corporation earned within 
the taxable year a high rate of profit upon a normal in¬ 
vested capital, nor (2) in wliich 50 per centumj or more of 
the gross income of the corporation for the tjaxable year 
(computed under section 233 of Title li) consij^ts of gains, 
profits, commissions, or other income, derived) on a cost- 
plus basis from a Government contract or cont|racts made 
between April 6, 1917, and November 11, 1918,| both dates 
inclusive. I 

I 

The evidence in this proceeding indicates thkt the peti¬ 
tioner owned numerous patents during the taxable years 
which were not reflected in its invested capital ijii any man¬ 
ner. The cost of the same had been charged to Expenses in 


shown by 
of its sales 


prior years. The amount thus expended is notj 
the record. The evidence also shows that a part 
during the taxable years were predicated upbn patents 
which were owned by Bell, the president, but whi(ph the peti¬ 
tioner was permitted to use in its business without any 
charge therefor. The fair market value of these patents is 
not shown nor is it shown that the petitioner could not have 
acquired them at a reasonable price and it elected to do so. 


I 


24 


RAILWAY SUPPLY COMPANY VS. 


Although it may be admitted tliat the use of these patents 
in the petitioner’s business without cost to it cre- 

31 ated some labnormality in invested capital, the ex¬ 
tent of the abnormality is not shown. 

The basis for special assessment is: 

* * * that the tax if determined without benefit of this 

section [section 328] would, owing to abnormal conditions 
affecting the capital or income of the corporation, work 
upon the corporation an exceptional hardship evidenced by 
gross disproportion between the tax computed without bene¬ 
fit of this section and the tax computed by reference to the 

representative corporations specified in section 328. 

• # « 

There is no evidence in the instant proceeding that the 
profits tax determined by the respondent works any excep¬ 
tional hardship upon the petitioner. The amount of the 
excess-profits tax determined by the respondent for 1918 
was 29.35 per cent of the net income; for 1919, 18.21 per 
cent; for 1920, 19.19 per cent. The excess-profits tax thus 
determined by the respondent was only the tax determined 

in the lowest bracket fixed bv the statute. We are not in- 

•> 

formed as to whati excess-profits taxes were paid by repre¬ 
sentative corporations. Possibly some corporations rely¬ 
ing upon patents for their principal source of income paid 
a lower excess-profits tax than the amount determined by 
the respondent; possibly others paid a much higher rate. 
Whether any relief could be given to the petitioner by com¬ 
paring it with other corporations is not certain. It is com¬ 
mon knowledge, however, that many corporations paid 
excess-profits taxes up to 50 per cent of their net income 
during the taxable years involved and the statute in section 
32S(d) indicates that in any case where the excess-profits 
tax is less than 50 per centum of the net income of the tax¬ 
payer the installments shall, in the first instance, be 

32 computed upon the basis of such tax. If any impli¬ 
cation may jbe drawn from this provision it is that 

corporations whose excess-profits tax is less than 50 per 
centum of the net income shall not, in the first instance, be 
entitled to have their profits tax computed under the pro¬ 
visions of section 328. We think that before a corporation 
may claim the benefits of section 328 it must prove such 
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a gross abnormality of invested capital or inc(j)me as war¬ 
rants the determination of the tax by comparison with rep¬ 
resentative corporations. The whole picture presented by 
the instant proceeding indicates only a low ratje of excess- 
profits tax and we think such abnormalities |of invested 
capital and income as have been shown raisels no prima 
facie presumption that the computation of the |:ax liability 
under section 301 of the statute works any exceptional hard¬ 
ship upon the petitioner. | 

Judgment will he entered for the respondent.] 

I 

Now, December 28, 1929, the foregoing findijngs of fact 
and opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMl^LE, 

Clerk U. S. Board of Tax Appeals. 

33 United States Board of Tax Appeals, T^ashington. 

I 

Docket No. 11961, 16881. | 

The Railroad Supply Co., Petitioner] 

vs. 1 

I 

Commissioner of Internal Revenue, Respc|ndent. 

i 

Decision. j 

Pursuant to the Board’s findings of fact arid opinion, 
promulgated April 1, 1929, it is | 

Ordered and decided: That there are deficiencies as fol¬ 
lows : 1 


1918 . ^7,079.95 

1919 . 13,594.71 

1920 . 111,049.62 


Enter: j 

(Signed) CHARLES P. SMI^H, 

Member United States Board of Tax appeals. 

Entered Apr. 2,1929. 1 

i 

A true Copy. Teste: j 

[Seal U. S. Board of Tax Appeals, 1924.] 1 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals. | 

4^5120a i 
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Now, December 28, 1929, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

! Clerk U. S, Board of Tax Appeals, 

mvw. 

34 Filed Oct. 1, 1929. 

The United States Board of Tax Appeals. 

No. 11961, No. 16881. 

Railroad Supply Co., Ixc., Petitioner, 


V. 

David H. Blair, Commissioner of Internal Revenue, Re¬ 
spondent. 

Sfipidafion. 

It is hereby stipulated and agreed by and between the 
parties hereto through the undersigned, their respective 
attorneys, that in accordance with Section 1002 of the Reve¬ 
nue Act of 1926, the above entitled case may be appealed to 
and reviewed by the Court of Appeals of the District of 
Columbia. 

, C. M. CHAREST, F., 

General Counsel, Bureau of Internal Revemie, 

FRANK S. BRIGHT, 
Counsle for Petitioner. 

Now, December 28, 1929, the foregoing stipulation certi¬ 
fied from the record as a true copy. 

[Seal L". S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U, S, Board of Tax Appeals, 
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35 Filed Oct. 1, 1929. j 

1 

I 

The Court of Appeals of the District of C(i)lumbia, - 

Term, 1929. 1 

B. T. A. Docket Nos. 11961 and 168fel. 

No. —. 1 

I 

Railroad Supply Company, Petitionj^r, 

vs. 1 

I 

Robert H. Lucas, Commissioner of Internal Revenue, 

Respondent. i 

j 

Petition for the Review of Decision of the Ufiited States 

Board of Tax Appeals, ! 

1 

To the Honorable Judge of the Court of Appealfe of the Dis¬ 
trict of Columbia: | 

The Railroad Supply Company, a Corporation of the 
State of Illinois, in support of this, its petition Aled in pur¬ 
suance of Section 1001 of the Act of Congress approved 
February 26, 1926, entitled the Revenue Act ojf 1926, for 
the review of the decision of the United State^ Board of 
Tax Appeals rendered April 1, 1929, denying the peti¬ 
tioner’s right to have its income and profits ta^es for the 
calendar years 1918, 1919 and 1920 under the prbvisions of 
sections 328 and 329 of the Revenue Act of 19ll8, and ap¬ 
proving a deficiency in income and profits taxes (|)f the peti¬ 
tioner for the calendar years 1918, 1919 and ltj20, in the 
amount of $41,724.28, respectfully shows to this jHonorable 
Court as follows: i 

36 I. j 

1 

Statement of the Nature of the Controversy. 

I 

1. On February 12, 1926, the petitioner filed j with the 
United States Board of Tax Appeals, in pursuar^ce of the 
provisions of the Revenue Act of 1926, its petitjion num¬ 
bered 11,961, requesting the redetermination of deficiency 
of $17,079.95 for the calendar year 1918, as shown by the 
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final notice of deficiency previously mailed by the respond¬ 
ent on December 14, 1925; and on June 7, 1926, the peti¬ 
tioner filed with the said Board in pursuance of said Rev¬ 
enue Act of 1926, its petition numbered 16,881, requesting 
the redetermination of deficiencies in its income and profits 
taxes for the calendar year 1919 and 1920 amounting to 
$24,644.33 as shown by the final notice of deficiency pre¬ 
viously mailed by the respondent under date of April 9, 
1926. In each of these petitions the petitioner alleged that 
the Commission of Internal Revenue refused to compute 
its income and profits taxes in accordance with the pro¬ 
visions of Section- 328 and 329 of the Revenue Act of 1918, 
and assigned same as error on the following grounds: 

That the petitioner was organized in 1895 under the 
laws of Illinois with a capital stock of $1,000 and was re¬ 
organized in 1905, at which time its capital stock 
37 was increased to $500,000. That at this time of 
said reorganization, the petitioner, by contract with 
Henry S. Hawley acquired certain property formerly held 
by the Quincy & Wegg Corporation, as follows: 


Patents . $478,780.49 

Real Estate . 15,000.00 

Factory Equipment . 4,469.51 

Furniture & Fixtures. 1,750.00 


Total . $500,000.00 


for which common stock of equal value was issued. That 
the net income earned from the patents acquired, as set 
forth above, for the first five years after acquisition (1906 
to 1910 inclusive) was $690,850.58. That outside of a very 
small manufacturing business in its signal department, sub¬ 
stantially all of the petitioner’s business has been the sale 
of railroad tie plates manufactured for it by steel mills 
from its patents, and sold by petitioner to its customers. 
That, due to the statutory limitation of 255^ of capital 
stock outstanding the petitioner’s valuable patents have 
been included in: invested capital to the extent of only 
$125,000 but the ownership of said patents and those pur¬ 
chased for $73,529.80 (allowed as invested capital) yielded 
all of petitioner’s income ($192,000 for 1918, $205,603.10 
for 1919 and $214,329.18 for 1920,) except a very minor 
profit by petitioner’s manufacturing signal department. 
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That no depreciation upon said patents has jbeen claimed 
or allowed, and petitioner’s income has not been reduced 
by depreciation on patents, which are still worp their origi¬ 
nal cost, and the exclusion from invested capital of 

38 $350,000 actual cost value of patents under the 
statutory limitation deprives petitioneiJ of its actual 

income producing invested capital. That thfe business of 
petitioner is in effect that of a royalty upon patents, in 
which cash and tangible assets are not incope-producing 
factors, but in which the intangible assets of | patents pro¬ 
duces the tangible income which has been tax^d. That the 
Commissioner of Internal Keveniie recognizM the above 
abnormal condition and granted relief under tjie provisions 
of section 210 of tlie 19l7 act, and the abnorpal condition 
is magnified for the years 1918, 1919 and 1^20. That in 
addition to said abnormal condition the follpving abnor¬ 
malities existed and reinforced the right of petitioner to 
special assessment for 1918, 1919 and 1920, nimely; 

(a) The petitioner used without cost to itself certain pat¬ 
ents which were the property of its presideiit and which 
were a large income-producing factor not reflected in in¬ 
vested capital. j 

(h) The petitioner had a valuable contract wjth the Lack¬ 
awanna Steel Company which was a large iniome-produc- 
ing factor not entered on its books at any vdlue, and not 
reflected in the invested capital. | 

(c) The petitioner paid abnormally low sparies to its 
officers who were actively employed and whoj secured the 
business of the Company. I 

39 As to 1918 the petitioner contended that it is en¬ 
titled to relief under sections 327 and 328 of the 

Revenue Act of 1918 and prayed the Board to hear and 
determine its appeal, and as to 1919 and 1920 the peti¬ 
tioner prayed that the determination by the ^ommission- 
of Internal Revenue be reviewed and the takes redeter¬ 
mined in accordance with law. | 

2. Thereafter on April 15, 1926, and July 8, 1926, the 
respondent filed with the said United States Bpard of Tax 
Appeals its answers to the said petitions, wh([ch answers 
admitted that the petitioner is a corporation of the State 
of Illinois with its principal office at 206 South Dearborn 
St,, Chicago, Illinois, that the deficiency letters were mailed 
as alleged demanding the amounts alleged apd that the 
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petitioner had applied for and tliat the Commissioner had 
refused relief under the provisions of Sections 328 and 329 
of the Revenue Act of 1918, but denied that such action 
was error. The answers admitted the following parts re¬ 
lied upon by petitioner as sustaining its assignment of 
error, namely: 

That the j)etitioiier was organized in 1895 under the laws 
of Illinois with a capital Stock of $1,000 and was reorgan¬ 
ized in 1905; that the following abnormalities in the rela¬ 
tion of invested capital and net income existed in 1918, 
1919 and 1920 namely: 

(a) The petitioner used without cost to itself certain 
patents which were the property of its president during 
each of said years said ])atents were a large income-produc¬ 
ing factor and the value of said patents was not reflected 
in invested capital. 

40 (h) The ipetitioner had a valuable contract with 

the Lackawanna Steel Company which was a large 
income-producing factor /uring each of said years, but said 
contract was not entereil ui)on the books of the Company at 
anv value and its value was not reflected in the invested 
capital. 

(c) The petitioner paid abnormally low salaries to its 
officers who were actively em])loyed and who secured the 
business of the Company. 

The answers denied each and every other allegation as to 
1918. As to 1919 and 1920 it was further admitted that 
upon the reorganization of the Corporation in 1905 the 
petitioner acquired by contract with Henry S. Hawley the 
following property held by the Quincy & Wegg Corpora¬ 
tion, namely: 


Patents .i. $478,780.49 

Real Estate . 15,000.00 

Factory Equipment . 4,469.51 

Furniture & Fixtures . 1,750.00 


Total . $500,000.00 

And that for the years 1919 and 1920, the petitioner’s pat¬ 
ents have been included in invested capital to the extent of 
only $125,000 in each year, due to the Statutory Limitation 
of 25% of capital stock outstanding. 
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The Answers denied each and every one of the other 
allegations of the petitioner. I 

3. The cause being at issue under the rules o^ practice of 
the United States Board of Tax Appeals upon|the filing of 
such answers, they were consolidated. | Whereupon 

41 on October 19, 1928, tlie respondent filed a motion 
without objection by the petitioner, andj granted by 

the Honorable Board of Tax Appeals, to limitjthe hearing 
in the first instance to the issues defined in subdivisions (a) 
and (b) of Rule 62 of the Board’s Rules of Practice. 
Thereafter the cause dulv came on for liearing on the 17th 
day of Jan., 1929, at which time the petitioner, by competent 
witnesses, submitted testimony in support of the allega¬ 
tions as aforesaid. Thereafter on April 1, 1929, the said 
Board rendered its findings of fact in substantial accord¬ 
ance with the facts as alleged in the petitions and as herein¬ 
before set forth except tliat it was not found as a fact that 
the petitioner had a contract with the Lacka^i’anna Steel 
Company as alleged by the petitioner. The said Board also 
rendered its opinion in which it was held as a matter of law 
that there is no evidence that the ])rofits tax determined by 
the respondent woi-ks any exceptional hardship upon the 
petitioner. The amount of the excess-profits tax deter¬ 
mined by the res]iondent for 1918 was 29.35 per cent of the 
net income; for 1919,18.21 per cent; for 1920,19.19 per cent. 
The excess-profits tax thus determined by the respondent 
was only the tax determined in the lowest bracket fixed by 
the statute. We are not informed as to what excess-profits 
taxes were paid by representative corporations. Possibly 
some corporations relying upon patents for thei[r principal 
source of income paid a lower excess-profits tax than the 
amount determined by the respondent; possibly others paid 
a much higher rate. Whether any relief could Ipe given to 
the petitioner by comparing it with other corpora- 

42 tions is not certain. It is common knowlbdge, how¬ 
ever, that many corporations paid excjess-profits 

taxes up to 50 per cent of their net income duriiig the tax¬ 
able years involved and the statute in section 328(cZ) indi¬ 
cates that in any case where the excess-profits j:ax is less 
than 50 per centum of the net income of the taxpayer the 
installments shall, in the first instance, be computed upon 
the basis of such tax. If any implication may be drawn 
from this provision it is that corporations whose excess- 
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profits tax is less than 50 per centum of the net income 
shall not, in the first instance, be entitled to have their 
profits tax computed under the provisions of section 328. 
We think that before a corporation may claim the benefits 
of section 328 it must prove such a gross abnormality of 
invested capital or income as warrants the determination 
of the tax by comparison with representative corporations. 
The whole picture presented by the instant proceeding in¬ 
dicates only a low rate of excess-profits tax and we think 
such abnormalities of invested capital and income as have 
been shown raises no prlma facie presumption that the 
computation of the tax liability under 301 of the statute 
works any exceptional hardship upon the petitioner. 

It was decided that there are deficiencies as found by the 
respondent for each of the years in controversy. 

Since the rendition of said decision, David H. Blair has 
been succeeded as Commissioner of Internal Revenue by 
Robert H. Lucas. 

II. 

Designation of Court of Review. 

The petitioner being aggrieved by the said find- 
43 ings of fact, opinion, decision and order, desires a 
review thereof in accordance with the provisions of 
the Revenue Act of 1926, by the Court of Appeals of the 
District of Columbia, as agreed between the respondent 
and the petitioner, as shown by stipulation attached hereto 
and made a part hereof by reference. 

III. 

Assignment of Errors. 

1. The Honorabk Board of Tax Appeals erred in failing 
to find as a fact that the petitioner had a valuable contract 
with the Lackawanna Steel Company, which was a large 
income-producing factor during each of said years but said 
contract was not entered upon the books of the company as 
any value and its value was not reflected in the invested 
capital. 

2. The Honorable Board of Tax Appeals erred in deciding 
as a matter of law and fact that the evidence does not show 
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that the profits tax determined by the respondent works an 
exceptional hardship upon the petitioner. j 

3. The Honorable Board of Tax Appeals er^^ed in deny¬ 
ing the petitioner relief under Sections 328 an^ 329 of the 
Revenue Act of 1918, inasmuch as the findings 6f fact show 
abnormalities affecting petitioner’s invested ’capital and 
net income and, as stated in the opinion, th^ Honorable 
Board was not informed as to what excess profits taxes 
were paid by represented corporations and was not cer¬ 
tain whether relief could be given to the pietitioner by 

44 comparing it with other corporations. 

4. The Honorable Board of Tax Appeals erred in 
concluding as a matter of law that under Sectfon 328 and 
329 of the revenue Act of 1918 the petitioner's compara 
tives should be selected from other corporatipns relying 
upon patents for their principal source of incc^me instead 
of other corporations engaged in the ])usiness of supplying 
articles of equipment to railroad companies. 1 

5. The Honorable Board of Tax Appeals erjred in con¬ 
cluding as a matter of law that l)ecause it is common knowl¬ 
edge that many corporations ]jaid excess profits |taxes up to 
50% of their net income during the years involved, there¬ 
fore the petitioner, who paid excess profits taxes ranging 
from 19% to 29% of its net income during saidiyears, was 
not entitled to relief under Sections 328 and 329 bf the Rev¬ 
enue Act of 1918. 

6. The Honorable Board of Tax xVppeals erred in con¬ 
cluding as a matter of law that before a corporation may 
claim the benefits of Section 328 of the Revenue ^Vct of 1918 
it must prove any greater abnormalities of invesjted capital 
or income than is shovui by the facts in the present case. 

7. The Honorable Board of Tax Appeals erred in con¬ 

cluding as a matter of law that the facts found in the pres¬ 
ent case does not raise a prim a facie presumptio|n that the 
computation of the petitioner’s tax liability und'pr Section 
301 of the Revenue Act of 1918 works an exceptional hard¬ 
ship upon the petitioner. | 

8. The Honorable Board of Tax Appeals erred ’in holding 

as a matter of law that the petitioner is npt entitled 

45 to have its tax liability for the years 1918] 1919 and 
1920 computed in accordance with Sectionjs 327 and 

328 of the Revenue Act of 1918. | 

5—5120a I 
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9. The Honorable Board of Tax Appeals erred in decid¬ 
ing that the deficiences of Tax should be computed as 
found by the Commissioner of Internal Revenue. 

10. The Honorable Board of Tax Appeals erred in refus¬ 
ing to order the Commissioner of Internal Revenue to com¬ 
pute the petitioner’s income and profits tax liability for the 
years 1918, 1919 and 1920 under the provisions of Sections 
327 and 328 of the Revenue Act of 1918. 

11. The Honorable Board of Tax Appeals erred in render¬ 
ing a decision apd order that there was any deficiency in 
tax due from petitioner for any of the years in controversy. 

12. The Honorable Board of Tax Appeals erred in hold¬ 
ing as a matter of law that the case at bar is in the purview 
of Section 301 of the Revenue Act of 1918. 

Wlierefore yoar petitioner prays that this Honorable 
Court may review said tiiidings, decision, opinion, and 
order, and that it may reverse and set aside the same and 
tliat tlie Clerk of the United States Board of Tax Appeals 
be directed to transmit and deliver to the Clerk of this 
Honorable Court Certified copies of all and every of the 
documents necessary and material to the presentation and 
consideration of the foregoing ])etition for review and as 
required by the rules of this Honorable Court and the 
statutes made and provided. 

And the petitioner will ever pray 

RAILROAD SUPPLY COMPANY, 
(Signed) By E. H. BELL, 

President. 

FRANK S. BRIGHT, 

BRIGHT, THOMPSON, HINRICHS & 

WARREN, 

Attorneys for Petitioner. 

46 St.\te of Illinois, 

County of Cook, ss: 

Personally appeared before me, the subscriber, a notary 
public in and for the County and State aforesaid, E. H. Bell, 
who being duly sworn according to law deposes and says 
that he is the President of the Railroad Supply Company, 
the petitioner above named, and that as such he had author¬ 
ity for and did sign the foregoing petition; that he has read 
the same and that the facts set forth therein are true to the 
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best of his knowledge and belief and that the said petition 
is filed in good faith. | 

(Signed) E. 1^. BELL. 

Subscribed and sworn to before me this 23 
tember, 1929. 

(Signed) WM. G. BR 

[notarial seal.] 


day of Sep- 
A.ND, 


Notary Public, 

I 

1 

47 Filed Oct. 1, 1929. | 

i 

Court of A])peals of the District of Colombia. 

Railroad Supply Company, PetitioiKfr, 

vs. ! 

Robert H. Lucas, Commissioner of Internal j Revenue, 

Respondent. 

Notice of Appeal, 

To Clarence M. Charest, 

General Counsel, Bureau of Internal Revenjue, 

Counsel for Respondent: I 

You are hereby notified that a petition for tlije review of 
decision of the United States Board of Tax Ap^Deals in the 
above entitled case, by the Court of Appeals of jhe District 
of Columbia, was filed in the United States Bojird of Tax 
Appeals on the 1st day of October, 1929. j 

A copy of the petition is served upon vou herei'ith. 

H. STANLEY'HINRI(i;HS, 

Attorney for P^^titioner. 

Served accepted this 1st dav of October, 19291 
C. M. CHAREST, * ! 

General Counsel^ Bureau of Internal Revenue^ 
Counsel for Respondent. \ 


Now, December 28, 1929, the foregoing petition for re¬ 
view notice of appeal and proof of service certified from the 
record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

I 

Clerh U. S. Board of Tax j(ippeals. 
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48 Filed Dec. 7, 1929. 

In the United States Board of Tax Appeals. 
Docket Xos. 11,961, 16,881. 

Railijoai) Supply Company, Petitioner, 

V. 

Co.MMissioNKi; OF Internal Revenue, Respondent. 


Dc.sif/iiafion of Record. 

Now comes tlie Railroad Sn])ply Company, the a])pel- 
lant in the above entitled causes, and desig-nates and directs 
the Clerk to printj the parts of the record which he desires 
to have included in the transcript, said parts bein^ con¬ 
sidered sufficient for the determination of the questions 
raised on appeal, namely: 


In Cause Xo. 11,961. 

(1) The petition of the petitioner herein and the exhibits 
thereto annexed, tiled February 1 * 2 , 1926 . 

(2) The answer of the respondent, filed by the Solicitor 
March 15, 1926. 

(3) The motion to consolidate this cause with Cause Xo. 
16,881 and to continue the trial to Xovember 5, 1928, filed 
September 12, 1928. 

(4) The or(l(*i- trrantini** said motion of consolidation, 
dated Septembe]* 12 , 1928 . 

(5) 1'he motion of the res])on(Ient to limit the hear- 
49 iii.u- to sulxlivisions {a) and (/>) of Rule 62, filed 
Sej)tember 11, 1928. 

(6) The orden* li-rantiiii;- said motion, dated Septem])er 11, 

1928. 

(7) The iiiidini»s of fact and opinion rendered April 1, 

1929. 

(8) The decision entered A])ril 2, 1929. 

(9) The stipulation of venue. 

(10) The ])etition for review and assi<>Timent of errors 
filed October 1, 1929. 

(11) This designation. 

In Cause Xo. 16,881. 

(1) The petition and exhibits thereto annexed, filed June 
7, 1926. 
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(2) The answer of the respondent, filed by ithe Solicitor 
July 8, 1926. j 

FRANK S. BRIGHT, 
Attorney for 'petitioner. 

Service of a copy of the foregoing* Designatipn of Record 
s he re \ ac Iv o w 1 od^ ed t hi ^ /1 li (lav of Decembbr, 1929. 

C. M. CHAIfEST, 
Attorney for Respondent, 

Now, December 28, 1929, the foregoing* designation of 
record certified from the record as a true cop}'. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S, Board of Tax 

50 United States Board of Tax Appeals. 

Docket Nos. 11,961, 16,881. 

The Railroad Supply Company, Petitioner, 

V. j 

Commissioner of Internal Revenue, ResJ^iondent 

Order Enlarging Time, | 

! 

On motion of counsel for the petitioner, it i?j 

Ordered that the time for iireparation of e^j 
transmission and delivery of record papers sur 
review of tlie above enlitled proceeding in tl 
Appeals of the District of Colnmlha be and i 

extended to December 30, 1929. | 

(Signed) LOGAN MOl^KIS, 

\Meml)er. 

Dated Washington, D. C., November 30, 1929.i 

A true copy. Teste: B. D. GAMBLE. | 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMl^LE, 

Clerk U, S, Board of Tax 

\ 

Endorsed on cover: Board of Tax Appeals.' No. 5120. 
Railway Supply Company, appellant, vs. Robert! H. Lucas, 
Commissioner, &c. Court of Appeals, District | of Colum¬ 
bia. Filed Dec. 30, 1929. Henry W. Hodges, C]erk. 

(1396) i 


idence and 
petition for 
e Court of 
i is hereby 


Appeals, 



